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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8521. 


THE TRAVELERS INSURANCE COMPANY, 

Appellant, 

v. 

FRANK A. CARDILLO, Deputy Commissioner, United 
States Employees ’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District, and JOHN 
GORDON OSTER, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTION. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
on the 8th day of March, 1943, in the case of The Travelers 
Insurance Company, plaintiff, v. Frank A. Cardillo, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, District of Columbia Compensation District, 
and John Gordon Oster, defendants, sustaining defendants’ 
motions to dismiss and dismissing plaintiff’s complaint for 
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a review of a compensation award, which complaint had 
been filed in the District Court of the United States for the 
District of Columbia pursuant to Section 21 (b) of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
(Act of March 4, 1927, C. 509, 44 Stat. 1436, et $eq. y as 
amended, U. S. C. Title 33, section 901) made applicable to 
the District of Columbia by Act of May 17, 1928, 45 Stat. 
600, Title 19, Chapter 2, section 11, District of Columbia 
Code (1929). 

On March 25, 1943, appellant filed a notice of appeal and 
perfected its appeal from the judgment of the Court below 
to this Court. 

This Court has jurisdiction of this case under the Act 
of Congress approved February 9th, 1893, 27 Stat. 435, 
Chapter 7, section 7, as amended, Title 18, Chapter 2, sec¬ 
tion 26 of the Code of Laws for the District of Columbia 
(1929). 


STATEMENT OF THE CASE. 

This case involves a claim by an employee for compensa¬ 
tion for injuries alleged to have been sustained as the re¬ 
sult of an assault. The only issue is whether there is any 
substantial evidence to establish that the injuries were 
caused by the willful act of a third person directed against 
the employee because of his employment. 

On and previous to January 28, 1942 John Gordon Oster 
was in the employ of the S. G. Leoffler Operating Company 
as an ice technician at the skating rink at the Riverside 
Stadium. The liability of said employer for compensation 
under the District of Columbia Compensation Act was in¬ 
sured at that time by the appellant. 

Oster lived in Baltimore but he asked for and received 
permission from his employer to construct a room for sleep¬ 
ing purposes in some vacant space on the second floor of the 
Stadium over a room called a garage, but really a store- 
rcbm, where the tools and ice-scraper were kept. (Appel¬ 
lant’s App. 17, 33, 34, 44,41-). For Oster to sleep on the 



premises was a convenience to himself as well as to the em¬ 
ployer. An opening was made in the ceiling of the store¬ 
room and a trap door was installed there. Steps were con¬ 
structed from the floor of the store-room to the trap door 
which was the only entrance to the room where Oster slept 
(Appellant’s App. 17, 28, 29, 33, 34). Over the trap door was 
an upright door to Oster’s room (Appellant’s App. 48, 49). 
Both this door and the storeroom door had night latches 
on them so that persons desiring to enter either of these 
rooms would have to use a key (Appellant’s App. 10, - 2 3 , 28, - 
28, 45, 51, 52, 54, 55, 58). There was a bolt on the upper side 
of the trap door so that no one could enter the upstairs room 
from the storeroom when the bolt on the trap door was 
fastened (Appellant’s App. 17,18,34,38,40,45,46,52,54,5S). 
The door to the storeroom was always locked and the bolt 
on the trap door was always secured at night (Appellant’s 
App. 24, 34, 35, 40, 43, 45, 46, 48). A watchman was em¬ 
ployed by the employer to make hourly rounds of the build¬ 
ing all night long (Appellant’s App. 40). 

Oster was not a watchman or cashier and never handled 
any money for his employer, but on the contrary Oster’s 
duties -were confined to making the ice for the skating rink 
and keeping it in condition (Appellant’s App. 29, 49, 53, 63). 
Oster was known to always carry with him a large sum of 
his own money (Appellant’s App. 49, 50, 53, 59). On the oc¬ 
casion in question he had $417. of his own money under his 
pillow’ and a w’atch and two rings on a table in his room 
(Appellant’s App. 18, 20, 28, 32). He had nothing there 
whatever belonging to his employer (Appellant’s App. 32, 
53). 

On the night in question Oster had performed all of the 
duties he had to perform that night, whereupon Oster 
changed his clothes and put on a riding habit, as he intended 
to go horseback riding early the next morning (Appellant’s 
App. 19, 30, 36, 50,51,53). Oster then went out with another 
employee, Joseph Marcey, to get something to eat at the 
corner diner (Appellant’s App. 42, 49, 50). The watchman 
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saw them go out and saw Oster return alone at 12:10 a. m., 
when Oster said “I am going back, going to bed, going to 
sleep; goodnight ” (Appellant’s App. 42, 43). Oster had left 
the lunchroom before Marcey who did not leave it until 
12:30 a.m. (Appellant’s App. 49,50). About 2:30 a. m., Oster 
said he went out to O’Donnell’s Sea Food place and was 
gone ail hour and a quarter (Appellant’s App. 30). He went 
there by himself and when he came back about 4:00 a. m. he 
let himself in by means of a key to the lobby door and was 
not seen by the watchman (Appellant’s App. 34, 35). 

Oster then went through the storeroom, up the stairs 
through the trap door and into his room where, with his rid¬ 
ing clothes still on, he threw himself across the bed and 
dozed off (Appellant’s App. 34, 35). He does not know how 
long he was asleep but says that he was awakened by either 
some Japs or some Negroes in his room (Appellant’s App. 
IS, 19, 20, 22, 24, 42, 57, 61); that one of them held a flash¬ 
light and under that a gun and asked Oster “Where is your 
money” ? (Appellant’sApp.30,37). Oster said “What money” ? 
(Appellant’s App. 37). With that the man struck Oster 
knocking him unconscious and tied his hands and feet and 
set him on fire, according to Oster’s testimony (Appellant’s 
App. 37, 38). No mention was made by the men as to Oster 
having any of his employer’s money and no reason was ad¬ 
vanced why Oster should think the men believed that Oster 
had any of his employer’s money, but nevertheless Oster 
volunteered the testimony that the men thought that Oster 
had the night’s receipts. (Appellant’s App. 31) 

Oster could not describe any of the men (Appellant’s App. 
IS, 22), could not say how they got into his room, could not 
say how they got out of his room or where they went (Ap¬ 
pellant’s App. 19, 20, 22, 30). Before going to bed Oster 
threw the bolt on the trap door so that no one could enter 
his room, and after he was set on fire he got over to the 
trap door and threw the bolt back with his feet. The watch¬ 
man, who had heard Oster call out, had already unlocked the 
door to the storeroom and had then tried to open the trap 
door from below but could not do it because the bolt on the 


upper side of the door prevented any one from opening the 
door from without (Appellant’s App. 24, 32, 34, 35, 33, 40,41, 
43,45,48). The watchman then went to get a sledge hammer 
in the storeroom but when he returned to the trap door 
Oster had already pushed the bolt over and slid down the 
steps (Appellant’s App. 31, 32, 40, 41). 

Thereupon Oster asked the watchman to go to the up¬ 
stairs room and get Oster’s $417. and the rings and watch, 
none of which had been picked up by the men Oster said 
were in his room (Appellant’s App. 18,20,28,32,42,59). The 
watchman went up to the room but did not testify that he 
saw any one in the room or anyone leave the room there¬ 
after (Appellant’s App. 42). The watchman had seen no one 
in the building that night after Oster had returned at 12:10 
a. m. Oster had seen no one in his room when he went to bed 
(Appellant’s App. 35, 43, 44). 

Several detectives cames 'within a short time to investi¬ 
gate the matter. Other than by the way of the trap door 
there was only one opening in Oster’s room. This was a 
small window about 14 feet from the ground (Appellant’s 
App. 19, 23, 26, 27, 55, 56, 5S). In front of the window was 
a table on which there were various articles. None of these 
articles had been disturbed (Appellant’s App. 16,17,18, 21, 
23, 24, 26, 27, 56. The dust on the window sill and table 
had not been disturbed (Appellant’s App. 17). There were 
no fingerprints about the window’ (Appellant’s App. 17, 
27). There wras no evidence of anyone having used a lad¬ 
der to get up to the window (Appellant’s App. 16, 1.9, 26, 
27, 47, 56). The conclusive evidence was that no one had 
entered the room by w’av of the window (Appellant’s App. 
17,18,19, 23, 24, 27, 47, 56, 58, 60). No one couid have come 
through the trap door because the garage door was latched 
and the trap door was bolted (Appellant’s App. 34, 33, 45, 
52, 54). No one could have left the room by way of the trap 
door because after the alleged occurrence the trap door was 
still bolted and the garage door still locked (Appellant’s 
App. 38, 45 ? 58, 60). 
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The detectives told Oster that he was not telling them the 
true story because it was impossible for anyone to have 
gotten into the room. Oster then said that he had been out 
with two prominent women and had driven with them to 
Maryland and had some drinks; that he then came back to 
the room with the same women and had some more to drink, 
but he said no one could make him give the names of these 
women (Appellant’s App. 25,26, 53). Finally Oster said that 
he was just drunk and did not know what had happened (Ap¬ 
pellant’s App. 18, 21, 22, 23, 57). The police dropped their 
investigation because Oster would not tell them the truth 
about the matter and because the police were convinced that 
it was an impossibility for anyone to have gotten into the 
room. (Appellant’s App. 22, 25, 26, 57, 60, 61, 62) 

As a result of the occurrence Oster sustained certain 
burns about the hands and arms and a cut on the chin. He 
filed a claim for compensation under the provisions of Sec¬ 
tion 19 (33 U. S. C. A. 919) of the Longshoremen and Har¬ 
bor Workers’ Act (Act of March 4, 1927, 99 Stat. 1424) as 
applicable to the District of Columbia (Act of May 17,1928; 
45 Stat. 600; Title 19, Chapter 2, Section 11, District of Co¬ 
lumbia Code) . The claim was controverted by the employer 
and the insurance carrier, the defense being that the injury 
did not arise out of and in the course of the employment; 
that the supposed assault was not directed against the 
claimant because of his employment; that the injury was 
not caused by the environment of the employment; that the 
injury was not the result of any danger or risk of his em¬ 
ployment but was caused by a personal act disassociated 
from his employment and likely to happen anywhere; or 
was caused by the employee’s own willful intention or his 
intoxication (Appellant’s App. 15). 

After conducting a hearing the Deputy Commissioner on 
October 17,1942, made findings of fact to the effect that the 
employee’s injuries were caused by the willful act of a 
third person directed against the employee because of his 
employment. Based on this finding the Deputy Commis¬ 
sioner on said day awarded compensation to said employee. 
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Pursuant to the provisions of Section 21b of the Long¬ 
shoremen’s Act (33 U. S. C. A. 1921b) appellant filed a claim 
for a review of said findings of fact and award in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, in which appellant alleged that said findings of fact and 
award are not in accordance with law but are arbitrary, ca¬ 
pricious and founded upon speculation, without any substan¬ 
tial evidence to support the same. Appellant prayed that 
the Deputy Commissioner be enjoined from enforcing said 
award and that the same be wholly suspended and set aside 
by the court. 

The Deputy Commissioner and John Gordon Oster, ap¬ 
pellants herein, filed motions to dismiss the complaint which 
motions on March 8, 1943 were by the court sustained and 
the complaint was dismissed, from which order of dismis¬ 
sal this appeal is taken. 

STATUTES INVOLVED. 

District of Columbia Workmen’s Compensation Act of 
May 17,1928 (45 Stat. 600, Chapter 612, sec. 1; D. C. Code, 
1929, Title 19, Chapter 2, sec. 11; Longshoremen’s and Har¬ 
bor Workers’ Compensation Act of March 4,1927 (44 Stat. 
1424; U. S. C. Title 33, Chapter 18, sec. 901 et seq.). 

STATEMENT OF POINTS. 

The Court erred in granting the motions of the defen¬ 
dants to dismiss the complaint and in actually dismissing 
the complaint. 


SIJ] 


flirt 


[ARY OF ARGUMENT. 
L 


The Complaint is Not Insufficient in Law Upon Its Face. 

(a) The complaint is in conformity with the Rules of Civil 
Procedure which require brevity. 

(b) The courts have held that the preferable practice is 
to attach to the complaint a transcript of the proceedings 
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of a hearing before a deputy commissioner, as was done in 
this case. 

(c) The motions and briefs filed below by the appellees 
show that the complaint was actually sufficient to fully ap¬ 
prise 1 the appellees of the appellant’s claim. 


n. 

Unreasonable or Speculative Findings of Fact Not Substan¬ 
tiated by Evidence Are Insufficient to Support an 
Award. 

(a) Under the weight of authority, the proven facts do 
not sustain the findings of the Deputy Commissioner. 

(b) Testimony as to an impossible fact, must be disre¬ 
garded, particularly when opposed to proven physical facts. 

III. 

For Injuries from an Assault to be Compensable the Assault 
Must Ee in Some Way Related to the Employment. 

(a) In this case neither the working conditions, hazards 
nor environment of the employment brought about the 
assault. 

(b) The injuries sustained by the claimant were caused 
solely by his own willful act or his intoxication. 

ARGUMENT. 

I. 

The Complaint is Not Insufficient in Law Upon Its Face. 

(a) The complaint is in conformity with the Rules of 
Civil Procedure which require brevity. 

In their motions filed below to dismiss the complaint the 
appellees contended that the complaint fails to state a cause 
of action, appellees urging that the complaint should spe¬ 
cify each and every particular finding which the appellant 
considers to be not in accordance with law. 
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On December 28, 1939, the Supreme Court of the United 
States amended Rule 81a (6) of the Rules of Civil Pro¬ 
cedure so as to make said Rules applicable to proceedings 
for enforcement or review of compensation orders under 
the Longshoremen’s and Harbor Workers’ Compensation 
Act. Under Rule Se (1) it is provided that, “each aver¬ 
ment of a pleading shall be simple, concise and direct.” 
Technical requirements are done away with so as to bring 
about speedy and sure justice. All of the forms set forth 
in the Rules are quite brief. For instance, the form for a 
complaint for negligence shows that it is not necessary to 
go into detail and to specify each, or any, particular act of 
negligence but that it is necessary to allege merely that 
the defendant is negligent. It appears that the complaint 
in this case meets all of the requirements of the Rules. 

(b) The courts have held that the preferable practice is 
to attach to the complaint a transcript of the proceedings 
of a hearing before a deputy commissioner , as was done in 
this case. 

In Perry v. United States Employees’ Compensation 
Commission , 27 Fed. (2d) 144, the pertinent portion of the 
opinion is as follows: 

“The record of the proceedings before the Commis¬ 
sioner was by stipulation, made an exhibit to the peti¬ 
tion. In this connection it should be noted that the 
petition in a proceeding under section 21 of this act 
(33 U. S. C. A. sec. 921) must be so framed that it states 
more than mere conclusions of law. In order to pre¬ 
sent a sufficient case, petitioner should either allege 
the proceedings before the commissioner in narrative 
form, in such detail that this court may determine just 
what occurred, or attach a transcript of the proceed¬ 
ings to his petition as an exhibit, preferably the latter.” 

According to the opinion in that case, the appellant in 
this case has adopted the preferable procedure by making 
the transcript of the proceedings before the Deputy Com¬ 
missioner a part of the complaint itself. 
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In the case of North Whittier Heights C. Ass’n v. Na¬ 
tional L. R. Board, 109 Fed. (2d) 76, the legal sufficiency 
of thd complaint was not even questioned but the court held 
that on a motion to dismiss, the brief should point out in- 
stancbs in the record supporting the assertion in the com¬ 
plaint that the findings of fact were not in accordance with 
law. This the appellant is doing in this brief. 

(c) The motions and briefs filed below by the appellees 
shov: that the complaint teas actually sufficient to fully ap¬ 
prise the appellees of the appellant’s claim. 

Both the transcript of the record of the hearing as well 
as the findings of fact are made a part of the complaint in 
this case. In the transcript of record the full defense of the 
appellant is stated in detail. In the findings of fact the 
Deputy Commissioner found contrary to the defenses inter¬ 
posed by the appellant, for which reason the appellant in 
its complaint states that the findings of fact are not in ac¬ 
cordance with law and are founded upon speculation with¬ 
out any substantial evidence to support the same. That 
the appellees were sufficiently and fully apprised of the 
appellant’s contention is shown by the detailed motions to' 
dismiss and briefs filed by the appellees below where they 
discussed every point at issue. 

II. 

Unreasonable or Speculative Findings of Fact Not Substan¬ 
tiated by Evidence Are Insufficient to Support an 
Award. 

(a) Under the weight of authorities the proven facts in 
this case do not sustain the findings of the Deputy Com¬ 
missioner. 

It is well settled law” that where the findings of fact are 
unreasonable or are founded upon speculation and conjec¬ 
ture the court should set aside the award. Where the Dep¬ 
uty Commissioner makes deductions or draws inferences 
they must be logical and based upon established facts, 
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otherwise such deductions and inferences are speculative 
and an award based thereon is not in accordance with law. 
These principles are so well known and recognized by this 
Honorable Court that it is felt unnecessary to do more than 
cite a few of the cases as follows: 

Carson v. Cardillo, 8179, decided December 21, 1942 
by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

Powell v. Hoage, 61 App. D. C. 99, 57 Fed. (2d) 766. 

New Amsterdam, Casualty Co. v. Hoage, 60 App. D. C. 
40, 46 Fed. (2d) 837. 

Indemnity Insurance Co. of North America v. Hoage. 
61 App. D. C. 173, 58 Fed. (2d) 1074. 

U. S. Fuel Co. v. Industrial Commission, 310 Ill. 85. 

Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 
N. E. 507. 

Under the authority contained in Section 39 (a) of the 
District of Columbia Workmen’s Compensation Act the 
United States Compensation Commission promulgated cer¬ 
tain “Regulations Governing the Administration of the 
District of Columbia Workmen’s Compensation Law,” 
Title 20, Chapter 1, Subchapter D, Section 41.11(c) of the 
Code of Federal Regulations of the United States, pro¬ 
vides: 

“Findings of fact shall be stated positively; that is 
without equivocation or qualification.” 

It is contended by the appellant that in this case the 
Deputy Commissioner failed to state his findings of fact 
positively and without equivocation or qualification, but 
that on the contrary he made illogical deductions and drew 
unwarranted inferences, based on speculation rather than 
on the established facts. He found that intruders “had ap¬ 
parently secreted themselves on the premises” and “in 
some manner got into his room (Appellant’s App. 7). There 
is nothing in the testimony which warrants such illogical 
conclusions. They are purely speculative and there is no 
testimony whatever to indicate that any intruders secreted 
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themselves on the premises and got into Oster’s room. The 
watchman making his hourly rounds saw no intruders (Ap¬ 
pellant’s App. 43, 44); when Oster went to his room that 
night he saw no intruders (Appellant’s App. 35); when the 
watchman went to Oster’s room immediately after the al¬ 
leged assault the watchman saw no intruders (Appellant’s 
App. 42): no one possibly could have made entry into the 
room by way of the window (Appellant’s App. 16, 17, 19, 
21, 23, 24, 26, 27, 47, 56, 58); and no one possibly could have 
entered the room by way of the garage door and the trap 
door because both of these doors were securely fastened as 
they are fastened every night (Appellant’s App. 24, 34, 35, 
40, 43, 45, 46, 48), and the watchman, when he heard Oster 
cry Out, was obliged to unlatch the garage door and was 
not able to open the trap door because it was bolted from 
the top and Oster himself had to open it (Appellant’s App. 
32,38,40,41,45). 

Had there been any testimony upon which the Deputy 
Commissioner could make a definite finding that persons 
had secreted themselves upon the premises and at some 
later time had gotten into Oster’s room the Deputy Com¬ 
missioner surely would have made, and would have been 
authorized and obliged to make, a definite finding of fact 
to that effect, but, there being no such testimony, the 
Deputy Commissioner speculated and violated the Commis¬ 
sion’s regulation that a finding shall be stated positively, 
without equivocation or qualification. The Deputy Com¬ 
missioner, relying upon Oster’s statement that persons 
werb in his room and assaulted him, jumped to the conclu¬ 
sion that the only way these supposed intruders could have 
entered the room would be to in some manner secret them¬ 
selves on the premises during the skating rink perform¬ 
ance and then in some manner slip up into Oster’s room. 
But the Deputy Commissioner has overlooked the fact that 
the garage door is always latched so that no intruders could 
have gotten into Oster’s room and that there is no evidence 
that anyone actually did get into the room, other than those 
persons Oster himself invited in. 
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Perhaps the Deputy Commissioner took the position that 
inasmuch as Oster testified that certain persons were in 
his room, they must have been intruders and they must 
have secreted themselves about the premises and in some 
manner gained access to the room and that it is immaterial 
that there is an utter lack of testimony that any such thing 
occurred. 

But were there any intruders in the room? Oster had 
gone with Joseph Marcev to the diner nearby at about 11:50 
p.m. He returned about 12:10 a.m. and spoke to the watch¬ 
man, Oster saying that he was going to bed (Appellant’s 
App. 43). However it appears that a little after 2:00 a.m. 
Oster slipped out of the building without anyone seeing 
him (Appellant’s App. 25, 34); that he met some prominent 
women, one of whom took him in her automobile out in 
Maryland where they had several drinks; and that they 
then returned to Oster’s room where thev had more drinks 
(Appellant’s App. 25, 53), and that Oster slipped in by way 
of the lobby door to which he had a key (all the doors hav¬ 
ing been closed when Oster was through working) and that 
he did not see the watchman (Appellant’s App. 30, 34, 35). 
Here indeed is the admission by Oster himself that persons 
were in his room around about 4:00 a.m. These women 
were not intruderes but were in the room by invitation. 
There is no evidence that they got a ladder and came in by 
way of the window any more than any other persons could 
have gotten in by the window. On the other hand it must 
be admitted that such persons as Oster invited into his 
room must have been let out by Oster through the trap 
door and that Oster then bolted the trap door, because it 
was bolted at the time of the claimed assault so that the 
watchman could not come to the rescue of Oster. This 
leaves but one logical conclusion, which is that Oster, as 
he admitted to the police officers, was drunk and did not 
know what had happened (Appellant’s App. 18, 21, 22, 23, 
57). It is certain that robbery was not the motive of the 
alleged assault as claimed by Oster, because Oster’s $417, 
the two diamond rings and the watch, all right at hand to 
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be taken, were not disturbed (Appellant’s App. 18, 20, 28, 
32, 59). At the hearing Oster’s attorney announced that 
he did not know how the occurrence happened, that the 
police did not know what happened and that “only God 
knows and he won’t tell us” (Appellant’s App. 61). But 
there is one person who does know what happened, and he 
is Oster, and because he -would not tell the truth as to what 
had happened and because it was impossible for any in¬ 
truders to have been in the room, the police abandoned any 
further investigation (Appellant’s App. 22, 25, 26). It was 
obvious that at the hearing Oster did not tell the full and 
true story to the Deputy Commissioner and this was why 
the Deputy Commissioner was obliged to speculate and 
conject concerning the facts. 

It certainly is quite peculiar that Oster did not testify 
as to how the supposed intruders had entered or gotten out 
of his room and that he could in no way describe them. 
Inasmuch as immediately after the alleged assault the 
watchman went to Oster’s room and saw no one there and 
saw 1 no one but Oster come down the steps, there was no 
one in the room except Oster at the time of the alleged 
assault. 

(b) Testimony as to an impossible fact must be disre¬ 
garded, particularly when opposed to proven physical facts. 

It is contended by the appellant that the finding of the 
Deputy Commissioner, that certain intruders secreted them¬ 
selves on the premises and in some manner got into Oster’s 
room where they assaulted Oster, is contrary to the estab¬ 
lished physical facts in this case. In American Car <& 
Foundry Co. v. Kinderman, 216 Fed. 499, the court said: 

“The rule is well settled that when the testimony of 
witnesses is positively contradicted by the physical 
facts, neither the court nor the jury can be permitted 
to credit it.” 

The Court used almost the identical language in Mis¬ 
souri K. <& T. R. Co. v. Collier, 157 Fed. 347, 353, and in 




15 


United States v. CO Barrels of Wine, 225 Fed. 846, 853. 
Practically all Federal and State jurisdictions follow the 
rule. 

The physical impossibility of Oster’s testimony is seen 
from the following facts and circumstances. The only open¬ 
ings into Oster’s room were the window and a bolted trap 
door. Each section of the window was only a foot wide and 
the window was about 14 feet from the ground. (Appel¬ 
lant’s App. 19, 23, 26, 27, 55, 56, 58.) An intruder would 
have to use a key to unlock the Yale latch which is on the 
storeroom door before reaching the bolted trap door (Ap¬ 
pellant’s App. 28, 33, 45, 51, 52, 54, 58.) 

With respect to the window, the soldiers on duty saw no 
ladder nor any persons about the premises (Appellant’s 
App. 22,47). The police saw no foot prints or ladder prints 
on the ground, which happened to be moist and would have 
shown such prints had a ladder been used (Appellant’s App. 
16, 23). There was a table in front of the window sill. 
Both the sill and table were covered with dust. On the 
window sill and table were various objects which neces¬ 
sarily would have been disturbed by anyone coming through 
the window. These articles had not been disturbed. The 
dust had not been disturbed. There were no fingerprints 
on the window sill or table (Appellant’s App. 17,18,19, 21, 
23, 24, 26, 27, 56, 58). The Deputy Commissioner did not 
find and could not find that anyone came through the win¬ 
dow because this was an utter impossibility. 

The Deputy Commissioner did not find and could not find 
that any intruders came through the bolted trap door, as 
this likewise was an impossibility. The entrance to the 
garage door was always locked with a night latch and could 
be opened only by a key. Oster says that he locked it when 
he went to bed (Appellant’s App. 33, 34, 35). There is no 
testimony or evidence that any intruders came through the 
locked garage door and the bolted trap door. It is true 
that Oster testified that until after he got through work 
all of the doors were open (Appellant’s App. 30). But 
even at that time the garage door was locked because both 
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he and others testified that the garage door was always 
kept locked. 

But suppose Oster and the other witnesses w T ere mis¬ 
taken and the garage door "was not locked, there was still 
the 1 bolted trap door through which intruders could not pos¬ 
sibly have entered after Oster had gone to bed because 
Oster said he bolted down the trap door when he w*ent to 
bed, and it was still bolted after the alleged assault (Appel¬ 
lant’s App. 18, 21, 32, 34, 38, 40, 41, 45, 46, 52, 58). 

Perhaps it might be argued that if the garage door had 
been left open and, no one was around, intruders could have 
gone up the steps and entered Oster’s room through the 
t^agjjoor before Oster had bolted the trap door and had 
gont^ But it should be remembered that when Oster went 
to bed he saw no one in his room and the assault did not 
occur until about five hours, or, as appears from Oster’s 
testimony, about one and a half hours after Oster went to 
bed. It is not logical to conclude that any intruders waited 
around in Oster’s room for five hours, or even for one hour 
and a half, before committing the assault, when there was 
no one in the building except Oster and the watchman and 
such intruders could have assaulted Oster immediately and 
could have taken his money and other valuables. Attention 
is called to the fact that the money and valuables were not 
taken at all, and as a matter of fact no robbery was com¬ 
mitted. 

There is one further physical fact which shows completely 
that there were no intruders. If intruders got in the room 
they would have to get out of it in some way after commit¬ 
ting the supposed assault. When and how did they leave 
the room? The trap door was still bolted after the sup¬ 
posed assault, and Oster had difficulty in sliding the bolt 
back in order to open the trap door. It was bolted so se¬ 
curely that the watchman went to get a sledge hammer 
to break it in. Immediately after Oster slid down the steps 
the watchman went upstairs to get Oster’s money, rings 
and watch, but he saw no intruders there at that time nor 
did he see any intruders come through the trap door at all. 



17 


They could not have come through the trap door and then 
have slid the bolt back as the bolt was on the upper side 
of the door. 

There is no testimony whatever that there was any place 
in Oster’s room for any burglars to secret themselves, so 
that had they been there they would have been seen by Os- 
ter when he went to bed and by the watchman when he 
went up into the room at Oster’s request. It simply is not 
to be believed that after setting fire to the room the in¬ 
truders stayed in the room. Had there been any intruders 
there they themselves would have unbolted the trap door 
and would have overpowered both Oster and the watchman, 
but there is no testimony that any intruders left the room 
or could have left the room. 

Oster himself realized the impossibility of the story which 
he told the detectives for, when they showed him that no 
one could have gotten into the room or out of it unless 
Oster let them in the room, Oster finally admitted that he 
had been out drinking with some women and brought them 
back to his room and drank some more and got drunk and 
did not know what happened thereafter. 

It is recognized that the Deputy Commissioner could rest 
an award solely on the testimony of Oster and disregard 
the testimony of all of the other witnesses, even the three 
police officers who had no interest whatever in the matter. 
But the Deputy Commissioner could not believe Oster’s 
story in the face of the physical facts. Perhaps if Oster 
had testified simply that he was asleep on the industrial 
premises when a fire occurred the Deputy Commissioner, 
by reason of the presumptions mentioned in the Act, might 
have been authorized to make an award, but, when Oster 
attempts to explain the occurrence and says that he was 
inside of a burning room with several other persons, and 
with the trap door bolted, and that the other persons sim¬ 
ply vanished into thin air, he tells a story that is not to be 
depended upon, and it is unworthy of belief. Even by in¬ 
dulging in speculation it would be very difficult for anyone 
to imagine how intruders could go in and out of a bolted 
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trap door without sliding the bolt. Claimant’s attorney 
himself felt this way about it and even asked one of the 
detectives whether he thought ghosts had gotten into the 
room (Appellant’s App. 42, 61). 

in. 

For Injuries from an Assault to be Compensable the Assault 
Must Be in Some Way Belated to the Employment. 

(a) In this case neither the working conditions, hazards 
nor environment of the employment brought about the 
assault. 

Under Section 2(2) of the Longshoremen’s & Harbor 
Workers’ Compensation Act injuries occasioned by an as¬ 
sault are compensable only if the assault is directed against 
the employee because of his employment. This Honorable 
Court in the past has had before it numerous cases involv¬ 
ing an assault upon an employee, some of them quite re¬ 
cently. The decisions of this Court have been in accord 
with those of all of the other jurisdictions, and the writers 
of textbooks, in announcing that there must be some essen¬ 
tial connecting link or direct causal connection between the 
assault and the employment before the compensation act 
becomes operative. In other words the injury must arise 
out of a risk connected with the employment and flowing 
from it as a rational consequence. If, by reason of the en¬ 
vironment of the employment, or some extra hazard, an 
Assault occurs, the injuries sustained have been held to be 
compensable, but still in the end it has always been held 
that there must be some relationship or connection between 
the employment and the assault. The injury must be trace¬ 
able in some way to the employment. As this Court said 
in the case of Hartford Accident & Indemnity Co. v. Car- 
dillo, 72 App. D. C. 52; 112 Fed. (2d) 11: 

“The limitation, of course, is that the accumulated 
pressures must be attributable in substantial part to 
the working environment. This implies that their 
causal effect shall not be overpowered and nullified by 



19 


influences originating entirely outside the working re¬ 
lation and not substantially magnified by it.” 

The decisions in the following cases all follow the rule 
which we have above stated: 

* Wimmer v. Hoage, 67 App. D. C. 128; 90 Fed. (2d) 
373. 

Ayers v. Hoage, 61 App. D. C. 388. 

Madore v. New Departure Mfg. Co., 104 Conn. 709, 
134 Atl. 259. 

In Re: Madden, 222 Mass. 487, 111 N. E. 379. 

Morgan v. Hoage, 63 App. D. C. 355; 72 Fed. (2d) 
727. 

In Re: McNicol , 215 Mass. 497, 102 N. E. 697. 

Fazio v. Cardillo, 71 App. D. C. 264; 109 Fed. (2d) 
835. 

In 71 Corpus Juris, Page 689, there are many annotations 
of cases to the following stated text: 

“An injury to an employee assaulted by one not as¬ 
sociated with him in the employment does not arise out 
of the employment where there was no causal connec¬ 
tion between his employment and the assault, as where 
the assault arose out of a matter not connected with 
his master’s business, where he abandoned the employ¬ 
ment to start a fight, or where the work did not expose 
him to an extra hazard or facilitate the assault. Ac¬ 
cordingly, where the assault is committed by a third 
person intending to injure the employee because of rea¬ 
sons personal to him, and not directed against him as 
an employee or because of his employment, the injury 
does not arise out of the employment.” 

In 71 Corpus Juris, Page 696, appears the following: 

“Everything, however, which happens to an em¬ 
ployee occupying quarters, the rental of which he re¬ 
ceives as part of his compensation, is not attributable 
to the dangers or risks of his employment, and an in¬ 
jury caused by such personal acts, disassociated from 
his employment, as would be likely to occur anywhere 
and in any place that the employee happened to live 
does not arise out of the employment,” 
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In the present case we have called attention to the fact 
that Oster was not a cashier nor a watchman but was simply 
an ice technician never having in his possession any valu¬ 
ables belonging to his employer. 

In Bryden v. Industrial Acci. Commission, Cal. App. 215 
Pac. 1035, an injury to one employed as a fireman at an oil- 
pumping plant was held not to have arisen out of his em¬ 
ployment, where he "was shot by two masked men while sit¬ 
ting in a small house furnished as a shelter by the employer, 
and his money and valuables were taken. The court stated 
that the case was not like that of a watchman who was 
injured in endeavoring to protect his employer’s property, 
but that the assault upon the claimant was purely personal, 
and was but an ordinary holdup, which, so far as the em¬ 
ployer was concerned, might have happened on the road, 
in the open country, or on the streets of a city. 

In Pioneer Coal Company v. Hardesty, 77 Ind. App. 205, 
133 X. E. 398, the injury was held not to arise out of the 
employment where a night watchman was shot and killed 
byl one who sought him out for that purpose, there being no 
evidence to show that the assault was because he was the 
watchman on duty, or that he was injured in the defense of 
his employer’s property, or by reason of any other fact 
connected with the service in which he was engaged. 

In Independent Territory lllluminating Oil Company v. 
Lewis, 165 Okla. 26, 24 F. (2d) 647, where an employee at an 
oil well was at work on the employer’s property at about 
11:30 p. m. when he was shot by a masked bandit who then 
searched him for money, but apparently made no attempt 
to disturb any property of the employer, and there was no 
evidence that the employer kept anything of value on the 
property which would induce a robbery, it was held that the 
injury did not arise out of the employment, there being no 
causal connection between the injury and the claimant’s 
employment. 

The Deputy Commissioner found that an assault was 
commited against Oster for the purpose of robbing Oster 
of the nights receipts. Assuming for the purpose of argu- 
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ment that Oster’s story is true and that intruders could 
have done the impossible thing of obtaining access to his 
room, the fact remains that there was no robbery although 
Oster’s own $417., his rings and watch needed only to be 
picked up by the supposed robbers. The rings and watch 
were in plain sight and the money right under Oster’s pil¬ 
low. The money had been there all the time the supposed 
robbers were waiting for Oster to come back from O’Don- 
nelPs Sea Food place. (Appellant’s App. 34). If robbery 
was the intention the supposed robbers could easily have 
taken the money and the jewelry and could have disap¬ 
peared long before Oster went to his room. Therefore it 
conclusively appears that the supposed intruders were not 
intent on robbery as found by the Deputy Commissioner. 

Oster testified “they thought I had the whole nights re¬ 
ceipts” (Appellant’s App. 31), and upon this statement 
alone the Deputy Commissioner found that the supposed 
intruders were attempting to rob Oster of his employer’s 
money. It is respectively submitted that what Oster 
thought that the supposed intruders thought is not com¬ 
petent evidence upon which to base a finding that intruders 
were intent on robbing Oster of his employer’s money. In 
the first place Oster had in his possession no valuables be¬ 
longing to the employer. He never handled any cash for 
the employer. He was simply an ice technician and was 
not a cashier, clerk or watchman. In the second place 
Oster was well known to always have a considerable sum 
•of his own money on his person and he had $417. on the 
occasion in question (Appellant’s App. 18, 20, 28, 32, 49, 
50, 53, 59, 60). Even according to Oster’s testimony the 
supposed intruders asked for “his” money and made no 
statement that they were looking for the employer’s money. 

Clearly if there were any intruders and if there was an 
assault and intended robbery the same was not “directed 
against an employee because of his employment ”. 

The mere fact that Oster was allowed to sleep on the 
premises and that the supposed assault occurred there is 
not sufficient in itself, under the foregoing authorities, to 
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bring this case within the compensation law. The testi¬ 
mony was conflicting as to whether Oster, when his assist¬ 
ant was not on the premises, was subject to call at any time 
during the day or night. However on the occasion in ques¬ 
tion Oster had completed everything that he had to do for 
his employer before he went to O’DonnelPs Sea Food 
place. Oster had even changed his clothes and had donned 
a riding habit with the announced intention of going horse¬ 
back riding within a few hours after he had slept a while 
(Appellant’s App. 19, 30, 36, 50, 51, 53). 

This is not a case where there was any extra hazard or 
where the environment facilitated the supposed assault. 
Oster was protected by a Yale lock on the garage door and 
a bolt on the trap door, both of which had been locked, and 
had not been unfastened by any supposed intruders. His 
employer had provided a watchman who made regular 
rounds on the premises. The protection in Oster’s room 
was undoubtedly far greater than if he had been in his own 
home in Baltimore. The injury originated entirely outside 
the working relation and was not substantially magnified 
by it, just as was the case in Hartford Accident & Indem¬ 
nity Co. v. Cardillo, 72 App. D. C. 52; 112 Fed. (2d) 11. 

(b) The injuries sustained by the claimant were caused 
solely by his own willful act or his intoxication. 

Oster admitted to several of the police officers that he 
was drunk and did not know what had occurred (Appel¬ 
lant’s App. 18, 21, 22, 23). He was tied up with sash cord 
by means of slip knots which he could have easily put on 
himself. The sash cord was in a desk in Oster’s room. (Ap¬ 
pellant’s App. 21, 33, 41, 44, 57). It is most unusual that 
intruders, not knowing the layout, could have searched and 
found the sash cord and could have found the paint thinner 
which Oster claims was poured upon him and yet they could 
not see and did not even look for the rings and watch lying 
on top of the table or the money right under Oster’s pillow. 
There is no testimony that any part of the building, includ- 
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ing Oster’s own room, was ransacked or forcibly entered. 
If any intruders wanted the night’s receipts they logically 
would have gone to the office where money more likely 
might be kept, or they would have seized the watchman. 
Certainly robbers seeking the employer’s money would 
not leave everything untouched and simply go to Oster’s 
room and wait for hours for him to come in and then as¬ 
sault him without doing anything toward getting the night’s 
receipts. 

Oster was severely burned. We might speculate and say 
that he was putting on a show with the results becoming 
more serious than he had ever intended. Or it might be 
assumed that the persons whom Oster himself had let into 
his room tied him up. But we have shown the physical 
impossibility of anyone except Oster having been in the 
room at the time of the alleged assault because the trap 
door was bolted from the inside and neither Oster’s friends 
nor any intruders could have come or left through the trap 
door without the bolt being unlocked unless Oster let them 
out. Oster made no attempt whatever to explain this cir¬ 
cumstance. It is therefore quite obvious that whatever hap¬ 
pened to Oster in the room was the result of his own willful 
intent whether or not under the influence of intoxicants. 

CONCLUSION. 

Not every injury occurring while an employee is upon 
the industrial premises is covered by the District of Colum¬ 
bia Compensation Act. In this case the facts do not show 
that Oster sustained an injury because of his employment 
or its circumstances, hazards or environment. Oster’s story 
that strangers in his room assaulted him cannot be believed 
when the physical facts show that at the time of the assault 
no one but Oster himself was in the room, particularly when 
the watchman immediately went to the room and saw no 
one there. Evidently there was no attempted robbery 
because the valuables in plain sight were not disturbed. 
Oster’s position with the employer was not such as to lead 
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anyone to believe that he ever had in his possession any 
money belonging to the employer, although he was always 
known to himself carry large sums of his own money. Ex¬ 
treme caution should be exercised in charging a man with 
indicting injury upon himself, while either drunk or sober, 
but with Oster in the room bv himself behinc^bolted and 
locked doors, no other conclusion may be reached. Sweep¬ 
ing aside all of the physical facts and the fact that the 
watchman immediately after the occurrence saw no one in 
the room, it is plain that Oster could not have been assaulted 
for the purpose of taking either his or his employer’s 
money, as absolutely nothing was taken or disturbed. 
Therefore if any assault were committed it was not be¬ 
cause of his employment but was directed against Oster 
personally just as might have occurred in his own home or 
on the street. It is for these reasons that it is respectfully 
submitted that this case does not come within the provi¬ 
sions of the District of Columbia Compensation Act, and 
that this Honorable Court should reverse the action of the 
District Court in dismissing the complaint. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C. Swingle, 

805 Colorado Building, 
Washington, D. C., 

Attorneys for Appellant , 
Travelers Insurance Company . 
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1 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
, DESIGNATED BY APPELLANT. 

3TS Endorsed: Filed Oct 28 1942 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil No. 17602 

The Travelers Insurance Company, a corporation, Wash¬ 
ington Building, Washington, D. C. Plaintiff, 

v. 

Frank A. Cardillo, Deputy Commissioner United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, 514 10th Street, 
N. W., Washington, D. C., Defendant. 

Bill of Complaint for Review of Compensation Award 

1. The Plaintiff, The Travelers Insurance Company, is a 
body corporate, having an office and doing business in the 
District of Columbia. The defendant, Frank A. Cardillo, 
is a Deputy Commissioner, United States Employees’ Com¬ 
pensation Commission, District of Columbia Compensation 
District. The jurisdiction of this Court is derived from 
the provisions of the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act of March 4, 1927 (44 Stat. 1424; 
U. S. C. Title 33, Chapter 18, sec. 901 et seq) as made ap¬ 
plicable to the District of Columbia by the Act of May 17, 
1928 (45 Stat. 600, Chapter 612, sec. 1; D. C. Code 1929, 
Title 19, Chapter 2, sec. 11). 

2. On January 28, 1942, John Gordon Oster was an em¬ 
ployee of the S. G. Loeffler Operating Company as an ice 
maker at the Riverside Stadium in the District of Colum¬ 
bia. The liability of said employer for compensation under 
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the District of Columbia Compensation Act was insured at 
that time by the plaintiff. 

3. On said 28th day of January, 1942, the said Oster re¬ 
ceived certain burns on his hands, arms, body and legs for 
which the said Oster filed a claim for compensation against 
said employer, stating that while the said Oster was sleep¬ 
ing in an upper room in said Stadium, he was attacked and 
set afire by unknown persons who were seeking to rob him 
of his money. 

379 4. Thereafter, a hearing on said claim was held 

by the defendant, who, on October 17th, 1942, made 
a findings of fact and issued an award in favor of the claim¬ 
ant, a copy of which is hereto attached and made a part 
hereof. The transcript of the testimony adduced at the 
hearing is also made a part hereof. 

5. Said findings of fact and award are not in accordance 
with law, but are arbitrary, capricious and founded upon 
speculation, without any substantial evidence to support 
the same. 

Wherefore, the plaintiff prays: 

1. That the said Frank A. Cardillo, Deputy Commis¬ 
sioner, be enjoined from enforcing or attempting to en¬ 
force the aforesaid award of compensation. 

2. That this Honorable Court wholly suspend or set aside 
said award of said Deputy Commissioner Cardillo. 

3. That plaintiff have such other and further relief as is 
just. 

SWINGLE AND SWINGLE 

By Ernest A. Swingle 
805 Colorado Bldg., 
Washington, D. C. 

Attorneys for Plaintiff. 

Trial Attorney: EDWIN A. SWINGLE 


i 
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380 Endorsed: Filed Oct 28 1942 Charles E. Stewart, 
Clerk 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Compensation Order Award of Compensation 
Case No. 905-55 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

John Gordon Oster, Claimant 


v. 

S. G. Leoffler Operating Company, Employer 
The Travelers Insurance Company, Insurance Carrier 

Such investigation in respect to the above-entitled claim 
halving been made as is considered necessary and hearings 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on the twenty-eighth day of January, 1942, the 
claimant herein was in the employ of the employer above 
named, whose address is East Potomac Park, Washington, 
District of Columbia; that the employer was subject to the 
provisions of an Act of Congress approved May 17, 1928, 
entitled “An Act to provide compensation for disability or 
death resulting from injury to employees in certain em¬ 
ployments in the District of Columbia, and for other pur¬ 
poses”; that the liability of the employer for compensation 
under the said Act was insured by The Travelers Insurance 
Company; that on the said day the claimant herein, while 
employed as an ice technician for the employer at the lat¬ 
ter’s Riverside Stadium and while sleeping on the employ¬ 
ment premises, sustained personal injury resulting in his 
disability when unknown persons intruding on the em¬ 
ployer’s premises intent on robbery and destruction of 
property assaulted him and set fire to the room provided 
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for him by the employer, causing him to suffer severe burns 
of both hands with resulting amputation of several fingers; 
that written notice of injury was not given to the employer 
within thirty days but that the employer had knowledge of 
the injury and has not been prejudiced by the lack of such 
written notice; that the average weekly earnings of 
381 the claimant herein at the time of the injury 
amounted to $55 plus sleeping quarters; that the em¬ 
ployer furnished the claimant with medical treatment, etc., 
in accordance with the provisions of section 7 (a) of the 
Act; that during the period of his employment for the em¬ 
ployer as an ice technician from October, 1939, until the 
date of the injury, it was the claimant’s duty and responsi¬ 
bility to maintain the ice in good condition at all times in 
order to insure serviceable ice for skaters at all of the ice 
activities; that he had no regular hours of employment but 
that such hours varied according to the number of ice ses¬ 
sions held; that at times the claimant was required to work 
day and night, with occasional short periods off for sleep 
and rest; that it usually required several weeks to adjust 
properly the 300 or more valves controlling the flow of 
brine used to make the ice and to insure uniform freezing: 
that the ice was made three or four times each day, the 
earliest time at approximately 9:00 A. M. and the latest at 
about midnight; that it required about one and one-half 
hours to make ice; that after the last ice was made the 
claimant or his assistant had to remain on hand in case 
something went wrong with the ice, such as the develop¬ 
ment of ruts or soft spots or the ice becoming too hard and 
cracking; that some nights no trouble with the ice devel¬ 
oped but that on other nights there would be considerable 
trouble requiring the services of the ice technician or his 
assistant; that no one else skilled in ice-making remained at 
night to attend to the ice; that the claimant was not re¬ 
quired to be on the job twenty-four hours each day but that 
either he or his assistant would be there day and night; that 
the claimant was free to leave the place of employment for 
a reasonable period of time after the ice was made; that 
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“all we (the employer) wanted was ice, and as long as we 
got ice right it did not matter what their hours were or 
what they did. It was his (the claimant’s) job to maintain 
ice”; that the claimant and his assistant each took one 
night off every week to spend at home in Baltimore, Mary¬ 
land, the claimant on Friday night and his assistant on 
Tuesday night; that they were hired together in October, 
1939, from Baltimore, Maryland; that the conditions 
3S2 of the employment created the necessity for the use 
of sleeping quarters on the employer’s premises; 
that during the first week of their employment the employer 
permitted the claimant and his assistant to sleep in the 
garage on the employer’s premises; that thereafter a sleep¬ 
ing room was provided for them by the employer; that the 
space above the garage was utilized and the room was con¬ 
structed by the claimant and his assistant in their spare 
time at the employer’s expense; that the employer installed 
a window and furnished cots for the claimant and his 
assistant to sleep on; that the sleeping quarters and equip¬ 
ment provided by the employer for the claimant was recog¬ 
nized by the employer as a distinct advantage and benefit 
to the company, as the claimant would be available at any 
time if his services were needed or required; that the par¬ 
ties contemplated that when not engaged in work the claim¬ 
ant could occupy his room because he was an employee; 
that the room which was provided was a part of the claim¬ 
ant’s employment and was an advantage received from the 
employer in addition to his wages; that the claimant’s 
sleeping on the premises was mutually beneficial and con¬ 
venient to the claimant and to the employer; that on the 
night of January 27, 1942, an ice-hockey game had been 
played at the employer’s stadium, and had been followed 
by ice practice; that thereafter the claimant “made ice” 
and sharpened skates; that it being Tuesday night his 
assistant left for Baltimore after the hockey game; that 
sometime in the early morning of January 28, 1942, the 
claimant left the employer’s premises and went out for 
something to eat; that he left the doors unlocked; that he 
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returned after approximately one or two hours; that upon 
his return he went up to his room; that he was tired and 
without removing his clothing he lay on his cot and fell 
asleep; that some time thereafter he was awakened by in¬ 
truders who had apparently secreted themselves on the 
premises and in some manner got into his room; that they 
demanded money of the claimant, believing he had the 
night’s receipts; that upon denying he possessed any 
money the claimant was struck on the chin; that the in¬ 
truders threatened to “burn the place down” if the 
383 claimant did not give them the money; that he heard 
•a match strike; that the claimant was rendered un¬ 
conscious, and that when he regained consciousness he was 
lying on the floor bound hand and foot in paint thinner 
which had been poured on the floor and set afire; that the 
claimant screamed and was heard by the watchman, who 
responded but who was unable to open the trap door to the 
claimant’s room; that the claimant crawled to the door and 
with his feet slid open the bolt; that the watchman found 
the claimant’s hands and feet tied behind him with several 
knots; that he untied the claimant; that the claimant had 
$417 of his own money hidden in his pillow and two dia¬ 
mond rings and a wrist watch on a small table; that such 
personal belongings were untouched by the intruders; that 
part of the bedding and flooring had been burned; that the 
claimant was immediately taken to a hospital; that he was 
very seriously burned, was suffering from considerable 
shock, and was in extreme pain; that considerable morphia 
was administered; that due to the extreme pain and the 
morphia administered the claimant was irrational at times 
during the period of his confinement; that at the time of 
the injury the claimant was at a place where his employ¬ 
ment required him to be and where he would be of service to 
the employer; that at such time the employment placed him 
alone on the premises with the exception of the watchman; 
that the assault was unexpected, and that the claimant was 
the victim and not a participant; that it was not a personal 
act or a matter of personal animosity; that the injury was 
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not occasioned by the claimant’s willful intention to injure 
himself or another or to his intoxication; that the injury 
arose out of and in the course of the employment; that as 
the result of the injury sustained the claimant has suffered 
amputation of all the fingers of the left hand; that the left 
tlihmb is intact but has loss of function due to destruction 
of bone and to scar contractions; that the movement of the 
left wrist is restricted to 50 per cent of normal; that the 
claimant has ulcers on the dorsum of the left hand and fin¬ 
ger stumps; that the fingers of the right hand are extended 
with no flexion present; that there is an ulcer on the dorsum 
of the said hand and a large contracted scar on the 
384 inner aspect of the right forearm with restriction of 
motion; that infection of the said members is still 
present and that further medical treatment is necessary; 
that as a result of the injury sustained the claimant was 
wholly disabled from January 28, 1942, and he is entitled 
to compensation at the maximum rate of $25 per week for 
such temporary total disability; that such disability is con¬ 
tinuing; that the accrued compensation for temporary total 
disability to and including August 25, 1942, is $750 (30 
w^eks at $25 per week); that nothing has been paid to the 
claimant as compensation. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, S. G. Loeffler Operating Company, 
and the insurance carrier, The Travelers Insurance Com¬ 
pany, shall pay to the claimant herein compensation as fol¬ 
lows : For temporary total disability, 30 weeks at the rate 
of $25 per week, from January 28,1942, to August 25,1942, 
inclusive, amounting to $750; and shall continue payments 
thereafter in bi-weekly installments at the rate of $25 per 
week during the continuance of such total disability or until 
otherwise ordered. 

The employer and insurance carrier shall also furnish 
the claimant with such necessary medical, surgical, hos- 



pital, and other care and treatment as the nature of the 
injury and the process of recovery may require. 

A fee for legal services rendered the claimant in conec- 
tion with this claim is approved in favor of Attorney John 
P. Mullen in the amount of $250, such sum to constitute a 
lien upon and be paid out of this award. 

Given under my hand at Washington, D. C., this seven¬ 
teenth day of October, 1942. 

(signed) FRANK A. CARDILLO 
Deputy Commissioner 

District of Columbia Compensation District. 
385 Proof of Service 

I hereby certify that a copy of the foregoing com¬ 
pensation order was sent by registered mail to the claim¬ 
ant, the employer, the insurance carrier, attorney for the 
claimant, and attorney for the respondent, at the last 
known address of each as follows: 


Name 

Mr. John Gordon Oster 


S. G. Leoffler Operating 
Company 

The Travelers Insurance 
Company 

John P. Mullen, Esq. 
Ernest A. Swingle, Esq. 


Address 

602 Plymouth Road, West- 
gate, Baltimore, Mary¬ 
land 

East Potomac Park, Wash¬ 
ington, D. C. 

Washington Building, 
Washington, D. C. 

437 7th Street, N. W., 
Washington, D. C. 

Colorado Building, Wash¬ 
ington, D. C. 


(signed) FRANK A. CARDILLO 
Deputy Commissioner 


Mailed—October 17, 1942. 
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390 Endorsed: Filed Jan 12 1943 Charles E. Stew¬ 
art, Clerk 

Intervener’s Motion To Dismiss 

Now comes the intervener, John Gordon Oster, by his 
attorney, and moves the Court to dismiss the action because 
the complaint fails to state a claim upon which relief can 
be granted, and as reasons for this motion says as follows: 

1. That the evidence adduced at the hearing before the 
defendant Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission for the Dis¬ 
trict of Columbia District, fully supports the finding of said 
defendant. 

2. That the findings of fact by the said defendant, Frank 
AJ Cardillo are based upon competent and substantial evi¬ 
dence, and that the findings of Fact and Award were in ac¬ 
cordance with law. 

JOHN P. MULLEN, 

Attorney for Intervener 

Received copy this 11th day of January, 1943 

i SWINGLE & SWINGLE 

Attorney for Plaintiff. 

• 1 • * • * • • • • • 

3S6 Endorsed: Filed Dec 7 1942 Charles E. Stewart, 
Clerk 

I Motion To Dismiss Complaint 

Now comes the defendant, Frank A. Cardillo, deputy 
commissioner United States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the complaint filed herein for the follow¬ 
ing reasons: 

1. That the complaint fails to state a cause of action and 
does not entitle plaintiff to any relief, nor does the com¬ 
plaint state a claim against defendant upon which relief 
can be granted. 
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2. That, as shown by the complaint with the exhibits, 
including the transcript of the testimony taken at the hear¬ 
ings before the deputy commissioner and made a part of 
said complaint, the findings of fact of the deputy commis¬ 
sioner in the compensation order of October 17, 1942, com¬ 
plained of, to the effect that the injuries sustained by John 
Gordon Oster arose out of and in the course of his employ¬ 
ment by S. G. Loeffler Operating Company, are supported 
by evidence and should therefore be regarded as final and 
conclusive. 

3. That the compensation order is in all respects 
387 in accordance with law’. 

4. For such other good and sufficient reasons as 
may be shown. 

EDWARD M. CURRAN, 
United States Attorney. 

BERNARD J. LONG, 

Assistant United States Attorney 
Attorneys for Defendant Cardillo. 

I hereby certify that on the 7 day of December, 1942, I 
served a copy of the foregoing motion to dismiss, together 
with notice and memorandum of points and authorities in 
support thereof, on Messrs. Swingle & Swingle, attorneys 
for plaintiff, by mailing copies thereof to said attorneys at 
805 Colorado Building, Washington, D. C. 

BERNARD J. LONG, 

Assistant United States Attorney 
Attorney for Defendant Cardillo. 

• •*••••••• 

391 Endorsed: Filed Mar 8 1943 Charles E. Stewart, 

Clerk 

Order Sustaining Motions To Dismiss 

Upon consideration of the motions to dismiss filed herein 
on behalf of the defendants, it is by the Court this 8th day 
of March, 1943, 
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Ordered, adjudged and decreed that the complaint be, 
and the same hereby is dismissed. 

F. DICKINSON LETTS 

Justice. 

No objection as to form: 

SWINGLE & SWINGLE 
Attorneys for Plaintiff. 

#*##•••#•• 

393 Endorsed: Filed Mar 29 1943 Charles E. Stew¬ 
art, Clerk 

Statement of Points 

Comes now the plaintiff and states as points and reasons 
why the judgment herein should be reversed: 

1. The Court erred in granting the defendants’ motions 
to dismiss the bill of complaint. 

2. The Court erred in dismissing the bill of complaint. 

3. The Court erred in refusing to enter a decree granting 
the relief prayed for by the plaintiff. 

4. The Court erred in refusing to wholly suspend or set 
aside said compensation award. 

i SWINGLE AND SWINGLE 

By Ernest A. Swingle 
Attorneys for Appellant. 

Service of a copy of the foregoing statement of points is 
hereby acknowledged this 29th day of March, 1943. 

! EDWARD M. CURRAN, 

United States District Attorney. 
By BERNARD J. LONG, 

Assistant United States Attorney, 
Attorney for Appellee, Frank A. 
Cardillo. 

I JOHN P. MULLEN, 

Attorney for Appellee, John Gor¬ 
don Oster. 

• ■ m • • • • • • • • 
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394 Endorsed: Filed Mar 29 1943 Charles E. Stew¬ 
art, Clerk 

Order As To Original Papers And Exhibits 

With the consent of all of the parties hereto, it is this 
29th day of March, 1943, hereby ordered that the original 
copies of the following papers be transmitted to the United 
States Court of Appeals for the District of Columbia on 
appeal, in lieu of copies thereof: 

1. Copy of the findings of fact and compensation award 
of Frank A. Cardillo, Deputy Commissioner, District of 
Columbia Compensation Commission, attached to the com¬ 
plaint. 

2. The transcript of record of the hearing before the 
Deputy Commissioner, District of Columbia Compensation 
Commission, which was made a part of the complaint. 

JAMES M. PROCTOR 
Justice. 

We consent: 

SWINGLE AND SWINGLE 

By ERNEST A. SWINGLE 
Attorneys for Appellant. 

EDWARD M. CURRAN, 

United States District 
Attorney, 

BERNARD J. LONG, 

Assistant U. S. Attorney. 

Attorney for Appellee, Frank 
A. Cardillo. 

JOHN P. MULLEN, 

Attorney for Appellee, John 
Gordon Oster 

• ••••••••• 
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395 Endorsed: Filed Mar 29 1943 Charles E. Stew¬ 
art, Clerk 

Stipulation As To Matters To Be Included In The Record 

It is this 29th day of March, 1943, hereby stipulated and 
agreed by and between counsel for the respective parties 
hereto that the following parts of the record shall be in¬ 
cluded in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on ap¬ 
peal. 

1. Bill of Complaint for review of compensation award, 
including the compensation award and findings of fact dated 
October 17, 1942, and the transcript of testimony taken at 
the compensation hearings held on August 6, 7 and 27,1942, 
before the United States Employees’ Compensation Com¬ 
mission, both of which were made a part of the complaint. 

2. Motion of John Gordon Oster to intervene as a party 
defendant. 

3. Order allowing John Gordon Oster to intervene as a 
party defendant. 

4. Motion of intervening defendant to dismiss the com¬ 
plaint. 

5. Motion of defendant Cardillo to dismiss the complaint. 

6. Order of March 8, 1943 dismissing complaint. 

7. Notice of Appeal filed March 25, 1943. 

S. Memorandum of Appeal Bond filed. 

9. Statement by the appellant of the points upon which 
it intends to rely. 

10. Order as to original papers and exhibits. 
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396 11. This stipulation as to matters to be included 

in the record. 

We consent: 

SWINGLE AND SWINGLE 
By ERNEST A. SWINGLE 
Attorneys for Appellant. 

EDWARD M. CURRAN, 

United States District 
Attorney. 

By BERNARD J. LONG, 
Assistant United States 
Attorney, 

Attorney for Appellee, Frank 
A. Cardillo. 

JOHN P. MULLEN, 

Attorney for Appellee, John 
Gordon Osier 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

2 Mr. Swingle: Our defense is that the injury did 

not arise out of and in the course of the employment; that 
the claimed assault was not directed against claimant as 
an employee or because of his employment; that the injury 
was not caused by the environment of the employment; 
that the injury was not the result of any danger or risk of 
his employment but was caused by a personal act disasso¬ 
ciated from his employment and likely to happen anywhere 
or by the employee’s own wilful intention, or his intoxica¬ 
tion. 

• ••••••••• 
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15 Edgar E. Scott 

Direct examination 
By Mr. Swingle: 

»*•••••*** 

Q. And, Mr. Scott, what is your occupation, your present 
occupation? A. I am a detective sergeant attached to the 
homicide squad of the Detective Bureau, Metropolitan Po¬ 
lice. 

Q. Were you in that same position when Mr. Oster re¬ 
ceived his injuries? A. Yes. 

*•••**•#•• 

16 1 A. When I came to work on the following morning 
I was sent over there to look into the case with Ser¬ 
geant Perry. 

• 1 • # • • • • * • • 

A. I found the assistant manager there who showed us 
the room where the fire had been and showed us the doors 
and window of the room. 

• • • • * • • * • • 

There was evidence of a fire there, of course, and a liquor 
bottle under a closet there. 

• ••••••••• 

17 A. I examined the window there and examined the 
ground outside the doors and was told how those 
doors were locked, and I could see how the doors were 
locked. 

There was some bottles and things sitting on the window 
sill and some things on the table, none of which had been 
disturbed and there was no evidence of anyone coming 
through that window. 

1 The ground outside was soft and there was no evidence 
of any ladder being set up or anyone jumping out of the 
window on to the ground. 
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Q. Were there any finger prints on the window? A. No, 
there were no finger prints on the window; there was no 
evidence of any disturbance whatever. 

The dust on the window had not been disturbed by any¬ 
one climbing out or in. 

• ••••••*•• 

18 Q. Where is the location of this room? A. If I 
recall there was a mattress that was burned in the 

corner. 

Q. I mean, was it on the first, second or third floor? A. 
It was up. You go from the arena, the rink floor. 

Q. The skating rink? A. Yes. The first floor you go up 
some steps; it is right at the top of the steps, about at the 
southeast corner of the building. That is my recollection. 

You go up a rather long steps, and you come to a door 
that folds down with the floor and hooks from the top, and 
another door that folds from the inside and hooks from the 
inside. It is an upright door. 

• **••••*•• 

19 Q. Xow, those—the lock, as I understand it, there 
is a trap door, so to speak, at the top of the steps? 

A. Yes. 

Q. It has a bolt on the upper side so when that is locked 
upstairs no one can go up the stairs into the room. A. As I 
recall, that was broken open. 

I was told that it had been broken open or was told that 
it was broken open from the bottom, going up. 

Q. I mean before it was broken open. A. Yes. It ap¬ 
parently would be hooked from the top. 

Q. How about the door itself? You say it had a latch of 
some sort on it? A. That had a latch on it, yes, a regular 
latch, a night latch, that would be hooked from the inside 
of this room that I was told was Oster’s room, and it would 
have to be unhooked from the inside, if it was hooked at 
the time, would have to be unhooked from the inside by 
the person inside for a person to get in from the outside. 
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Q. You are talking about “a hook”. There is no hook 

there, is there? A. A night latch, a fastener. 

• *#*•••••• 

20 A. I went to the hospital and talked to Mr. Oster. 

A. Well, I asked him if he had not told the police officers 
that a couple of Japs were up in there. 

‘'‘No” he said, “I am telling you now that it was, there 
was some colored man up there.” 

That is the wav he answered that. 

V 

I asked if he could describe them and he said: No. 

I asked if the light was on up there and he said: Yes, the 
light was on. 

I asked him how they could have gotten in because this 
door was forced open by the watchman that came in 

21 to his rescue and that he himself had gotten up and 
opened this other door from the inside. 

He said: Yes, I did do that. Well, they would have to 
come through the window. 

I said: There is no evidence of them coming through the 
window. That is impossible, because there is nothing dis¬ 
turbed on that window sill. Your jewelry is still there, your 
monev is still there, and there is no evidence of anv ladder 
being set up or anything of that kind and I said: If there 
were any colored men in there it appears to me you could 
describe them. 

He said that he could not describe them on that day. 

I went back on the following day and he said, he finally 
said; well, he said: I was just drunk. 

* * * * • • • • 

Q. And at what time on the 28th, the same day of 

22 the fire, was it, sir, do you say, that you saw him? 
A. About ten o’clock. 

' Q. What did he tell you on the 29th? A. He told me, he 
said: Well, I was just drunk and I don’t know what hap¬ 
pened. 
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Q. Was he unconscious on either of the times you saw 
him ? A. No. 

Q. Was he able to talk intelligently? A. Yes. 

• ••••••••• 

23 A. Well, he said that these three colored men came 
in and he did not know for sure, he said: They must 

have come through that window if they did not come 
through the door. They had to come through the 

24 window if they didn’t come through the door. 

I said: That window is fourteen feet off the 
ground. There is no evidence of anyone coming in through 
the window and knocking anything over, because the things 
are on the window sill, and there was no evidence of any 
ladder being set up in the soft ground. 

Q. Could a man get in the window without using a lad¬ 
der? A. No, sir. It is fourteen feet from the ground. 

Q. Could he get from the roof down there without using 
a ladder or a rope or something? A. No, sir. 

Q. You still have not told us what, if anything, he told 
you he said when he first saw the man and what he was 
doing himself. 

Will you tell us that? A. He said he was figuring on go¬ 
ing out riding. He was up there and he had the light on 
and these three men were in the room, the first he knew they 
were in the room they were there. 

**•••**#*• 

25 Q. Did he say what time it was? A. It was around 
five o’clock, he said, and he said they tied him up with 

this rope. 

Q. Did he say anything about being assaulted or about 
them striking him, or anything like that? A. No, I do not 
recall him saying anything about that. 

He said that they set the place on fire. 

Then I asked him how he accounted for the fact that the 
rope belonged in the building and also that this paint re¬ 
mover which started the fire came from a can that was al- 
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ready in the building near the top of the steps and he said: 
Well, I don’t know how to account for that. 

Q. Did he say anything to you about how the men got 
into the room? A. The only thing he could say was that 
they must have come through that window there. 

Q. He did not say he saw them at all? A. No, he did 
not say he saw them coming through the window but 

26 he said that they must have come though the win¬ 
dow. 

Q. But he did say that he did have a light on when they 

came in? A. Yes. I asked him how he knew it was colored 

men or what it was and he said that he had a light on. 

Q. Did he say anything to you as to why they came in or 

what they were after? A. He presumed they were after 

his monev. 

•> 

He said that they did not get it, did not bother. 

Q. Did he have some money in the room? A. Yes, he 
liad money under the pillow and that was still there and 
recovered and taken to the police precinct, and also the 
jewelry that was on the table, a couple of rings, 
i Q. Diamond rings? A. I don’t recall exactly what kind 
of rings they were, whether they were diamond rings or 
what kind of rings they were; I do not remember that. 

' I did not particularly take any account of the rings. 

Q. They did not get the money or the rings? A. No. 
They were taken to the precinct and later turned over, I 
believe, to his wife. His wife came over with an order from 
him and got them, because I remember I explained to her 
that dav how to get them. 

Q. She got the money, too? A. Yes. 

• ••••••••£ 

27 Q. And do you know whether that was his money? 
A. He said it was, several hundred dollars, as I re¬ 
call, either $300 or $400. 

By Mr. Mullen: 

Q. $417.50. Does that refresh your recollection? A. Yes. 
Four hundred and something. 

• ••••••••• 
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28 The Witness: Well, the difference between the 
two dates of his conversation and what he said was 
he ended up on the second date, after I asked him to de¬ 
scribe the men and he did not describe the men, he ended 
up on that date by saying: Well, I was drunk and I don’t 
know what happened. 

By Mr. Swingle: 

Q. Did he say anything about drinking? A. He asked 
me how did I get that rope on me. I could not describe 
those men. 

He said: How did I get that rope on me! 

I said: It was just a little slip knot on each hand. Ap¬ 
parently you must have put it on yourself. 

Q. Was he tied in such a way that he could have put the 
rope on himself? A. Oh, yes. 

• ••• #••*#• 

30 Q. Well, could he have tied the rope on himself, 
according to your impression, from the way the ropes 

were tied ? A. Yes. 

Q. Will you continue? A. Then I also, I told him that 
I had been told he opened the door from the inside and if 
he did that with this rope on it must not be very tight. 

Q. Did he tell you how he opened the door from the in¬ 
side ? A. He said he opened it. 

Q. Did he say how, whether with his hands or his feet? 
A. Xo, he did not say how. He just said he opened it. 

• •••••*•** 

31 Q. These bottles and things on the window sill, 
could anyone have gotten in the window with those 

bottles sitting as they were without knocking them off? A. 
In my opinion they would have to knock those over. 

• ••••••••• 

32 Q. What is the condition of the case insofar as 
the Police Department is concerned today? 

• . • • * • • * • * • 
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Tlie Witness: Well, the case is closed. 

By Mr. Swingle: 

Q. Why is the case closed? 

• •••••#**• 

A. We closed the case because, in our opinion, it was 
impossible for anyone to go into the premises and because 
the complainant in the case was not cooperative. 

33 We could not do anything after he said that he did 
not know what happened when he was drunk, and he 

told us, he said, there was no use to look for anyone else 
because he could not identify anyone in the case. 

Then he had told us before that about these colored peo¬ 
ple, and then he said that he did not know what happened 
because he was drunk. 

That is the last time I talked to him and the officer that 
had the assignment, and I read over the assignment where 
he closed it and talked to him after I talked to him. 

34 Q. What else do you know about this case that may 
throw some light on the question? A. As I say, I 

don’t recall anything else right now. 

I do know that I was told that there was soldiers outside 
there that did not see anyone. 

Cross-Examination 
By Mr. Mullen: 

*•••••*•** 

44 Q. And he told you that he had just been drinking 
and did not know what happened—is that right? A. 

Yes. 

Q. He was drunk—that was his language? A. 
Yes. 

45 Q. Correct? A. Yes. 

Q. You said that he told you that? A. I certainly 


did. 
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Q. And that he was drunk and did not know what it was 
all about? A. I certainly did. 

• •••••#•#* 

49 Francis L. Gaber 

Direct Examination 

• •••••*•#* 

Q. What is your position with the Police Department 
or what was it at that time? A. I was Precinct Detective 
at No. 3 Precinct. 

Q. And were you sent to or did you go to investigate 
this case? A. I did, with my partner Detective Frost. 

Q. Now, tell us just what you did on the case, what you 
saw and noted? A. First we went down to the Riverside 
Stadium where this burning was alleged to have oc- 

50 curred. 

We examined the premises very carefully there as 
to going into the building, as to anyone going into the 
building, the windows and so forth. 

The windows of the room that Mr. Oster occupied we 
examined carefully, and the windows were examined for 
the purpose to see whether any person could have gotten 
in or went out the window of the bedroom. 

There is a small window, steel casement window, I judge 
a foot wide and two and a half feet high, and there was 
two sets of windows together. 

One window had a flower pot sitting in the middle of it, 
and the other window’ had a coca cola bottle. 

After looking the premises over carefully I w r ent outside 
and examined the ground underneath the window’ looking 
for footprints or to see if anyone could climb up to or 
jump out of the window. 

Then I examined the casement of the window to see if 
there was any evidence of a rope used to gain entrance or 
to use it as an exit. 
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None of my investigation showed that that window was 
used either for going in or going out. 

Q. You did not see any evidence of it having been used? 
A. No. 

Q. Then what did you do? A. Then I talked to 

51 the gentleman, the night watchman—I forget his 
name— 

Q. (interposing) Fowler, was it? A. That is right, 
Fowler. 

Q. You questioned him? A. I talked to him, questioned 
him as to the doors and the inside of the Stadium, and 
the entrances to and the exits from the Stadium, and the 
doors which were supposed to be locked and he said he 
examined all of them and all the doors had been locked. He 
checked them. 

'Then I went to the hospital and I talked to Mr. Oster. 
Of course, his condition at that time did not permit ex¬ 
tensive questioning. 

I made several other trips down to the hospital for about 
four weeks. 

At one time—he used to say it must have been Japs that 
came in the place—I believe that was due to his physical 
condition—and at that time he would say one thing and at 
another time he would say another, and one time he said 
it was Japs, and then another time he said it was two col¬ 
ored men, light skinned colored men. 

By Mr. Mullen: 

Q. Can you fix the date? 

I am sorry to interrupt, but I would like you to fix the 
date. A. No, I cannot, because when I was down 

52 in the vicinity of the hospital I dropped in. I do not 
recall the exact date. 

By Mr. Swingle: 

Q. All right, will you proceed ? A. So, you see, the doc¬ 
tor warned us not to talk to him too long. 
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About five weeks later Detective Frost and I went to 
the hospital, found out his condition was such that we could 
talk to him, and so we talked to Mr. Oster. 

Q. What did he tell you? A. Well, we talked to Mr. 
Oster and told him that we wanted the truth of this, as 
to how it happened, and we questioned him very closely. 

First he said he went to bed around one o’clock in the 
morning and then he went out and got a—I don’t know 
whether he said he got a beer or a half pint of whiskey, 
and he came back and went to bed and he did not know anv 
more until he was awakened by these burns. 

We questioned him very closely on that, and he changed 
his storv— 

• #*#*•*••* 

53 Q. Will you proceed? A. All right. After ques¬ 
tioning him further he stated that at about two 
o’clock he left the premises of the Stadium to contact two 
young ladies, two ladies that he had known for some time, 
and was very prominent in the city here, both of them being 
married— 

By the Deputy Commissioner: 

Q. (interposing) What time and place was that, please? 
A. About two o’clock in the morning it was when he left, 
about two o’clock in the morning I think he said, and he 
went out the side entrance and left the door unlatched. 

So he got in one of the ladies’ car, one of the ladies 
had a car, and thev drove into Marvland and had a few 
drinks and returned to the stadium at about four-thirty 
and five o'clock, and the women came up to his room and 
they had another drink or two up there and then he said 
from there on he did not know. 

So we questioned him very closely about the identity of 
these two ladies. 

He said he did not intend to tell us who they were, no 
matter how long we questioned him and, as far as we were 
concerned, we did not have to go any more, that is, come 
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any more and talk to him, for he did not intend to tell the 
ttuth no matter how much we asked him. 

54 Bv Mr. Mullen: 

Q. Excuse me, but I did not get the last. A. He said 
that he did not intend to tell the truth no matter how many 
times we came down there. 

1 We told him it was to his own interest to tell the truth 
and he just kept quiet and would not say nothing. 

I asked him: Are you going to tell the truth about this 
and disclose the identity of the two women so that we can 
question them as to what happened and he said he was not, 
under no circumstances. 

By Mr. Swingle: 

Q. Did you say that last story—when did he tell you that 
last story? A. The last time he was seen by us at the 
hospital. 

Bv Mr. Mullen: 

•» 

* 

Q. Five weeks later? 

By Mr. Swingle: 

i Q. Was it five weeks later that he told you that last story ? 
A. Yes. 

Q. How high is that window from the ground? A. I 
judge about fifteen feet, maybe twenty feet. 

1 Q. Could anyone get in the window from the ground 
without using a rope or a ladder? A. No, sir; absolutely 
not. 

Q. By the way: You went down to the room and 

55 saw it fairly soon after the occurrence? A. I went 
down—let’s see: This occurred in the early hours 

of the morning and I went down about ten or eleven o ’clock, 
maybe one o’clock the same day. 

i Q. Was there anything on the window sill, any articles? 
A. Yes. On one there was a flower pot with flowers in it 
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and, let’s see, on the other window there was a coca cola 
bottle sitting in the middle. 

The window is just about this wide (indicating). 

By the Deputy Commissioner: 

Q. How wide? A. Just about a width like this, about a 
foot wide; there is two sections which were about a foot 
wide and anyone who went in or out of the window would 
have to move either one of the articles according to which 
one thev went out of. 

nt 

By Mr. Swangle: 

Q. Did you look for finger prints on the window? A. I 
did. 

Q. Did you find any? A. No, sir. 

Q. Did you find any marks of ladders or any indication 
or evidence that anyone used a rope or a ladder? A. No, 
sir. I examined that casement window very carefully at 
the bottom; it was painted and if anyone used a rope there 
would be some marks of rope used, or a piece of 
56 w-ire, so far as that goes. 

Q. So if anyone could have gotten to or did get 
from in or out of that window-, there would be signs or in¬ 
dications of it? A. Yes. 

Q. And you found none? A. No. 

Q. Could they have gotten from the roof down into the 
window-? A. No. 

Q. Did you look to see if anyone could have gotten or 
did get from the roof down into the w-indow? A. No. 

Q. You mean they could not or you did not look? A. I 
did not look. I just looked up and after I saw- that there 
w-as no evidence of any fixed object up there so that they 
could fix a rope or a wire around it, I did not go to the roof 
at all. 

Q. About how high from the w-indow is the roof? A. I 
judge about six or seven feet, maybe eight feet. It could 
be more. 
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Q. Does the roof have a hang over to it or does it come 
down even, flush, with the wall? A. I would not like to 
say as to that. 

Q. Did you find out from your investigation what was 
the purpose of the entry of any persons if they were 
57 there in that room? A. AVell, I formed several opin¬ 
ions, but the investigation or the facts that Mr. Os- 
ter told me, of course, I could not substantiate either one 
of the opinions because when I got to the point of pressing 
him more closely, why he just quit talking and said he was 
not going to tell us the truth and that we might as well 
not ask him. 

Q. He told you that he had $417.50 in the room ? A. That 
is right. 

Q. Do you know whether that was his own money or not ? 
A. No, I did not. He said it was his own money but I did 
not check to verify it. 

Q. Did he have any jewelry in the room, do you know? 
A. I do not know, only what they told me. 

Q. What Oster told you? A. Well, yes. 

Q. What did he say? A. Well, his watch, and I believe 
his ring were laying on the table right close to his cot or 
his bed. 

1 Q. Was any of that jewelry or money stolen, as far as 
you know? A. No, not as far as I know. 

Q. That room is on what, the third floor, is it ? A. Well, 
it is on the second floor. 

By Mr. Mullen: 

38 Q. The top floor? A. The top floor, yes. 

By Mr. Swingle: 

Q. Has it got any locks on it? A. Well, you have to go 
through several doors from the Stadium itself. 

Let’s see: You have got to go through one, two doors, so 
they say, which is locked. 
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Then you go up a pair of steps and it has a trap door, 
the steps go up in the room and the trap door goes right 
down and makes part of the floor itself. 

Q. How is that fastened, from the upper side or the bot¬ 
tom side? A. I think it has a bolt on the top. I would not 
like to be positive about that. 

Q. Did you notice anything in that room up there that 
would have been attractive to burglars, other than the 
money of Mr. Osterf 

Mr. Mullen: I have an idea that that would be right at¬ 
tractive. 

Mr. Swingle: That is the question: 

By Mr. Swingle: 

Q. Other than the money of Mr. Oster’s? A. No, sir. 

75 John Gordon Oster. 

Direct Examination 

76 Q. On January 28,1942, were you in the employ of 
S. G. Leoffler Operating Company? A. Yes, sir. 

Q. What capacity, please; just tell the court. A. Well, 
I was technician, ice technician; ice-maker. 

• *#••••*•* 

79 A. It was on a Tuesday night after a hockey game 
and after the hockey game we had a lot of hockey 

practice which, of course, throwed me back well, as close as 
I can figure it, an hour, and then a visiting team, I have 
fourteen pairs of skates for them to sharpen before they 
left for New York, the New York Kovers, a hockey team, 
and I had fourteen pairs of skates to sharpen. That takes 
between one hour and a half to two hours to sharpen them 
skates. 

80 I started to sharpen the skates while the practice 
skating was going on. I did not finish them all. I 
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had to go out and make my ice when the practice was over. 

I think it was a quarter of one, I think it was a quarter 
of one, as close as I can figure. 

By the Deputy Commissioner: 

Q. In the morning? A. Yes; and after we made our ice, 
from a quarter to one it took about an hour or an hour and 
a half, and after I got through making my ice then my two 
instructors which were helping me, they left, and I finished 
my skates and went up town and got something to eat, 
went up to 0’Donnell’s sea food place, and when I came 
back— 

Q. (interposing) How long were you out? A. Well, 
abbut, I don’t think over an hour or an hour and fifteen 
minutes; maybe an hour and ten minutes, and when I came 
back and I was going to go horseback riding the next 
morning. 

I have wanted to go horseback riding for the last two 
seasons since I have been over there and in the garage I 
had all of my riding equipment, downstairs, and I put them 
on. I had not had the boots on for three years and I wanted 
to see if they fit all right and if everything was all right. 

So I went upstairs. 

The doors were all open; nothing was locked; the doors 
were all left open from the time the hockey game went on 
until after I got through work. 

SI I did not even light a light* I was so tired I 
flopped on the bed. 

It seemed to me that I got off in a doze and then I heard 
a lot of scuffling in the room and then the first thing I know 
a light was lit and I jumped up, a flashlight, and the flash¬ 
light was in my face and a revolver was right underneath 
the flashlight, like whoever it was was holding the revolver 
uhderneath the light, like that, right back (indicating) this 
way, and it looked right big to me, the revolver did, and the 
first thing I knowed someone said: Where is your money. 

It sounded to me like negro voices, colored voices. 
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I was still dumb-struck. 

I said: I have not any money. 

Then the first thing I know I was hit underneath the 
chin here (indicating) where I had six or seven stitches, 
the doctor told me, put underneath there. 

When I came to, I do not know what time it was, how late 
it was. 

I know I was bound and although it was dark they were 
still around there, and they asked me was I yet going to 
tell them where my money was. 

They thought I had the whole night’s receipts. 

Q. They were still around when you came to? A. Oh, 
yes; they were still around when I came to, maybe, 
82 see, five, ten or fifteen minutes, whatever it was. 

I knew I was bound. I could not move mv hands 
or feet and I was still laying on the cot. 

Then they said that they would burn the place down if 
I did not tell them where my money was. 

I did not hear anything from then on. 

It seems I remember them striking a match and then I 
went off, went off again and I could not think and I kind of 
fell unconscious, and when I woke up I found myself laying 
on the floor in this burning stuff, and my hands were burned 
and I knew I was— 

Q. (interposing) Don’t say “stuff.” I don’t know what 
you mean when you say 11 stuff”. A. Well, the burns— 
everyone said they used a gallon of paint thinner, Duco 
paint thinner. 

It sat at the door in the room corner— 

Q. (interposing) It was some fluid? A. Yes. I know it 
was paint thinner if that is what they used and that was 
what they used to set fire to the place. 

When I came to I must have been screaming because the 
watchman, I understand, was making his five o’clock round 
and he must have just gotten down there when he heard me 
screaming, and he was going to break the door in. 
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I kind of wiggled to the door, and that is how I dislocated 
the nuts on the bolt, I kicked the bolt over with my feet—I 
knew where the bolt was, and the minute I kicked 
S3 the bolt over with my feet he raised the trap door up 
and I slid down the steps clear to the bottom. 
»•••*••••• 

56 Cross-Examination 
By Mr. Swingle: 

Q. Was any liquor in your room that night? A. Yes, 
sir. There was a half pint bottle there. 

We always keep a bottle up there because we worked on 
the ice all night many a night and it got away down below 
freezing and it came in on occasions very good to go out on 
the ice under those conditions and be able to go in and get 
just a little of it. 

Q. Did you have anything to drink that night? A. Two 
glasses of beer from the brewery across the street where 
we get the supply of refrigeration, two hours before the 
hockey game. 

• • • • * * • • # • 

57 Q. Now, these men when they came in, you say, 
they asked you for your money? A. That is right, 

real deep: Where is your money? 

Q. Did you have any money with you? A. Oh, I had 
$417 or $415 as close as I can figure it. I thought I had a 
little more in there, but it is $417 is what I got. 

Q. And you had a couple of rings I believe, there? A. 
I had my wife’s diamond ring and my diamond ring on the 
radio underneath a big bunch of keys. 

Q. You did not have anything there belonging to the 
Leoffler Operating Company, I imagine, did you? A. Per¬ 
sonally? 

Q. Yes. A. No. 

Q. You did not handle any money for the Leoffler Oper¬ 
ating Company? A. No, sir, none at all. 

Q. You were bound with a sash cord, were you? A. I do 
not know. 
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Q. You don’t know? A. No, sir, I do not know 
SS what kind of a cord I was bound with. 

Q. You did have a desk in that room, outside of 
the bed? A. Yes, a home made desk. 

Q. And you kept a sash cord in there, did you? A. I had 
some window cord and some cord, sash cord as you call it, 
that I used on my equipment downstairs that I kept there. 

• ••••••••• 

Q. As a matter of fact, that room was always there, was 
it not? A. No, sir. It was in a ceiling, underneath the 
bleachers. 

Q. That is right. A. There was nothing there but just 
wasted space underneath the seats; that is where the room 
was built with a trap door. It was a little square trap 

89 door. I had the carpenters to put it back far enough 
to put a stairway there and it was all finished under¬ 
neath the side where the people sit. 

Q. The space had been there before? A. Yes. 

Q. But the trap door and steps were not there? A. No, 
sir, they were not there. 

Q. Let me ask you this: As I understand it, there was a, 
room underneath that room? A. A garage where I kept 
the tools, the sharpener, and everything. 

Q. And that room is right off the skating rink, is it ? A. 
It leads right to the skating rink. 

Q. You have to have a key to get in there and it has a 
night latch on the inside? A. A night latch, yes. 

Q. And you go up the steps to the trap door and that 
does not have any lock on it, but it has a bolt on the— A. 
(interposing) On the inside. 

Q. So nobody can get through that trap door to your 
room if that is correct? A. If we are on the inside, no. 

Q. Then, after you get up through the trap door to the 
hallway, or whatever is there, you have a door to the room 
that you were using. A. Yes, a door somewhat like 

90 that (indicating the door leading from the hearing 

room to the witness room). 

Q. And that has a latch? A. Yes. 
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Q. And that is fastened from the inside? A. Yes. 

Q. Now, that night, when you went to bed how many of 
those locks and bolts were fastened? A. I only closed the 
trap door and bolted it and left the big door open. 

We never bothered with the big door, only the one from 
the stairway, the trap door. 

Q. Did you lock the door to the room below so that no 
one would steal the tools that were there ? A. Oh, yes; we 
always locked the door in the room below. 

Q. So, if I understand you correctly, on this occasion 
there were two locks, that is, one lock and a bolt? A. A 
lock on the garage door and a bolt upstairs. 

Q. That anyone would have to break through to get in 
your room? A. Yes, they would have to break through 
them to get in the room, yes, sir. 

Q. When you went out, over to O’Donnell’s, did you have 
your money with you ? 

A. Yes, I had—I did not never carry the full wallet with 
me. I had a few dollars with me. The wallet was still un¬ 
derneath the pillow—well, not underneath the pillow, it was 
between two pillow cases and the pillow. 

I 

91 Q. When you went to O’Donnell’s sea food place 
did you go by yourself? A. Yes, sir. I went up 

there often by myself. 

i 

• ••••••••• 

Q. I would like to get this straight: 

When you went out you went out by yourself and you 
came back by yourself? A. Yes, sir. 

Q. Did the watchman let you in when you came back? A. 
No, sir. I had a key to the end of the lobby door that I 
could come in and lock by myself, come in and go through 
my garage without anyone seeing me at all. 

Q. When you went out you went out through that 

92 door, did you? A. No, sir. I went out through the 
front doorway. 

The watchman saw me go out to get something to eat. 
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Q. And when you came back— A. (interposing) I came 
out through the lower door; that is where I got out of the 
cab. 

Q. And that door was locked when you got there ? A. Oh, 
yes. 

Q. You had a key to unlock it? A. I had a key to most 
every lock in the building. 

Q. Did you see anyone around the premises outside of 
Mr. Fowler when you got back? A. No, sir; I did not even 
see Mr. Fowler. 

• ••••••••• 

93 Q. And you got back at what time? A. I was up 
there about an hour and fifteen minutes, up to 0 ’Don- 

nell’s sea food. 

Q. That would be about a quarter to four that you got 
back? A. Yes, a quarter to four, yes, sir. 

Q. You say that there was not anyone in your room when 
you returned? 

Was there? A. In my room? 

Q. Yes. A. Well, I did not go up until I went to bed. 

Q. Well, when you w’ent to bed, when you went up to go 
to bed, would you say that anyone was in your room? A. 
No. I don’t know. I just went down and flopped on the 
couch and went to sleep. 

I did not even light a light. 

• •••*••••• 

94 Q. Did you change your clothes? A. No, sir, I had 
no intention of changing my clothes. It was right 

late then. 

I was going out at a quarter to eight or eight o’clock to 
go horseback riding. 

By the Deputy Commissioner: 

Q. You said you had no intention of taking your clothes 
off? A. No, sir. 

By Mr. Swingle: 
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Q. Did you have your regular work suit on at that time? 
A. After I got through making my ice I did. 

By the Deputy Commissioner: 

Q. No—when you got back to the place after you had been 
at 0 ‘Donnells ? A. No. I had my riding habit on. 

96 Q. Mr. Miller is your assistant? A. Yes. 

Q. What time was he expected back the next morn¬ 
ing? A. Well, he would not be back the next morning until 
about one o ’clock, that is, any time he wanted to come back. 
The session started at one-thirtv. He would have to be 

on the ice at one-thirtv. 

•» 

He used to be in around twelve-thirty or one. 

Q. What time did you intend to go horseback riding? A. 
About eight o’clock. 

Q. About eight o’clock? A. Yes. 

97 Q. So no one would be there from eight o’clock un¬ 
til one o’clock? A. Well, evervbodv was there. 

* 

Q. I mean no ice-maker would be there? A. No, not for 
one hour they would not be in. 

Q. How soon after you lay down in your bed was it that 
you heard someone in the room? A. Well, it seems to me 
that I dozed off. 

Of course, when you are asleep, I don’t know how long 
it was, it may be a half an hour; I don’t know how long it 
was to tell you the truth, but when I laid down I went sound 
asleep and I do not believe I was awake over a minute at 
the time they woke me up. 

Q. How did they wake you up, by the way? A. They 
shook me. 

Q. Whereabouts? A. I don’t know whether it was my 
arm or shoulder. 

Q. Which was it? A. This arm here. 

By the Deputy Commissioner: 

Q. You are indicating— A. (interposing) The left arm. 
I had my right towards the wall. My bed was towards the 
wall. 
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By Mr. Swingle: 

98 Q. What did you do when they asked you w’here 
the money was? A. Well, I thought maybe the only 

thing I figured was that my assistant came back and 
changed his mind or done something. 

I said: What do you want, or: What is it; or, something. 
I don’t know’ exactly what I said. 

That is where thev said: Where is vour monev—in a 
real, deep voice. 

Q. When they said that you were still lying down ? A. I 
was still lying down, yes, sir, and I kind of got up, sitting 
up in bed, you know writh my hands all up. 

Q. You were not lying down then, but sitting up in bed? 
A. After I spoke and I heard their voices I knew it was 
not Mr. Miller or the night w’atchman. I know their voices. 

I got up to see w T ho it was and I really w’as getting scared 
there. 

Q. And what did you do then? A. Well, then, I told them 
—I said: What money? 

Q. Yes. A. I think I remember saying: What money. 
And then they hit me with something underneath of the 
chin. I could not tell you what that was. 

Then I don’t remember anything from there, from then 
on, what they did or what. 

Q. You w T ent unconscious then? A. Yes, they knocked 
me out when they knocked me on the chin. 

99 Q. When you came to, w’hat occurred? A. Well, it 
seems to me like I remember coming to and they, of 

course, were still there because they said they were going 
to burn the place down if I did not tell them where my 
money was. 

Q. When did they say that to you? A. They must have 
saw me moving around. 

Q. You were sort of playing possum on them, keeping 
your eyes shut ? A. No. I know I was tied and I still knew 
it, and maybe I was still groggy yet trying to get untied 
when they were talking to me about burning the place down 
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and it seems to me I remember that tliev struck a match 
and everything went black again. 

Q. Just exactly what did they say, what words did they 
use? A. They said that they were going to burn the place 
down, to burn it up, or me up. 

Q. Did they say that to you or were they talking among 
themselves? A. Xo, to me. 

Q. But you don’t remember just what words they said? 
A. Xo. I know they said that they would burn something, 
although I don’t know’ what. 

Q. With that, what did they say or do? A. Well, I do not 
remember anything after that. I w’ent off in a daze 

100 again and w’hen I woke up I was laying in fire. I 
don’t know’ w’hether anyone was around or not. 

The only thing I remember is screaming. 

Q. Then you hollered for Mr. Fow’ler, the w’atehman? A. 
Xo. I did not holler for Mr. Fowler, the night watchman. 
I was just screaming, he said. I do not even remember 
screaming. He said I was screaming and he happened to 
be making his rounds, and I think it w’as around five o’clock 
—I heard that is when he came up—and he hollered, and I 
asked who it w’as and he said it was Fow’ler, did he w T ant me 
to break the door in. 

Q. He w’as not able to get the door open, apparently, w’as 
lie? A. He could have broken it open with a hammer or a 
hatchet; it w’as only thin tongue and groove stuff. 

Q. But you got over there? A. I wiggled over there and 
moved the bolt wfith my foot. 

**••*••*•• 

101 Examination in Chief 

By the Deputy Commissioner: 

Q. Why did you keep a revolver in the place? A. Well, I 
always carried one in my car. I made it a practice for the 
last eleven years as a car owmer always I had a revolver, 
because I always carried a lot of money writh me, see. 

1 Q. Was that part of your employment? A. Xo. 
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Q. Was it necessary to carry a revolver or to have a re¬ 
volver there because of your employment? A. No, 

102 it was not. 

**•#••*•*• 

103 Q. When you went out to O’Donnell’s for some¬ 
thing to eat had your work been finished for that 

night? A. Yes, sir, everything, everything was all right. 

«•»#*••••• 

i 105 Q. Who else occupied the room with you? A. Just 
i Mr. Miller and I, my assistant from Baltimore. 

• #•••*•••• 

Q. Did any outsiders ever come up to that room ? A. Oh, 
1 yes, we had some people from Baltimore. My wife 

i 106 would come over with them and my brother, and they 
were up there for the hockey games at night, on Tues¬ 
day and Friday; she was always over with the baby and 
the like of that. 

• *•*•#**•• 

108 Dr. William B. Marbury. 

Direct Examination. 

114 Cross-Examination 

Q. I suppose that statements that Mr. Oster made, say 
four or five weeks after the first injury, those statements 
would be intentional statements, would they? A. I would 
think so. 

• ••••••••• 
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119 James Lewis Fowler. 

*••••••••• 

Direct Examination 
By Mr. Mullen: 

Q. Mr. Fowler, if you please, I will just be brief: 

You were employed at the Riverside Stadium on January 
28th last? 

Is that correct? A. Yes. 

Q. And you were there on that date at about approxi¬ 
mately five o’clock? A. Yes, I was there from seven o’clock 
in the evening to seven o’clock the following morning. 

Q. At or about five a.m. did anything unusual occur 

120 that you can now narrate ? A. Not at five a.m. 

Q. At about what time? A. About five-ten, when 
I was making my rounds. 

Q. Tell his Honor, please, if you will, what happened; 
tell what happened at five-ten when, as you say, sir, you 
were making your rounds? A. I started at my rounds at 
five o’clock, that was the five o’clock round, and there are 
seven watch clock stations there to punch and I had punched 
four. I was on my way to the fifth station when I heard 
Gordon call. 

I unlocked the garage door. 

He said: Mr. Fowler, for God’s sake open this door. 
Somebody has got in here and tied me up and set the place 
afire. 

I went up the steps and he said: Shove up on it. 

I kept shoving up on it and he kept saying: Shove up 
on it. 

We could not unfasten it and I made every attempt to 
get it open, and as I went over on to the south end of the 
door, as I got ever there I felt that the door had got loose, 
and I even got my fingers between the door and the latch it 
rested on and I thought they were gone, and then I got 
down to the garage to get a sledge hammer and work on the 
door, and I got the sledge hammer and as I got it Gordon 
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said: I have it unlocked and he said: Push it up; he 

121 said: push it up, and I pushed it up and pushed it 
back in position against the wall and I turned to go 

down the steps to get the sledge hammer, where I knew it 
was, and when I came downstairs he was there, and I asked 
him: How did you get down? He said: I slid down, and if 
I was put on the witness stand, as it is, to swear how he 
came down, I could not tell because I did not see him when 
he came down. 

Q. What was his condition when you saw* him down 
there and he said that he had slid down? A. Well, he was 
tied. 

Q. How was he tied? A. Well, his hands and feet were 
tied. His hands in back and his legs was tied with sash 
cord. 

Q. With sash cord? A. Yes. 

Q. Would you say “securely tied”? A. I do not know 
about how securely tied they were. 

I tried to get something to cut them and I could not find 
anything sharp enough and I went to work and unfastened 
the knots with my fingers. Of course, they were not tied 
very tight, but they were tied in three or four times—tied 
one knot and tied another knot and tied another knot, three 
or four knots at one place, you know. 

Q. Of course, it would be too much of a strain on your 
recollection to ask you this, but nevertheless, sir, I am going 
to ask you it: 

122 Can you recall whether the knot that tied his feet 
was back or front? A. In back. 

Q. In back? A. Yes. 

Q. Did you thereafter go to the room, Mr. Fowler? A. 
Sir? 

Q. Did you go to Gordon’s room, as you call him, Mr. 
Oster, did you go to his room w’here it was his habit to 
sleep? A. No, not then. 

Q. But later? A. Not until he was taken to the hospital 
and the Police Department was there. 
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Q. But you went then? A. Just a moment. I did go. 
He asked me to go up in his room and get his wallet that 
was in his pillow case and two diamond rings and a wrist 
w l atch and some small change on a little stand at the head 
of his bed, to give it to his wife. 

I went up and got that, that is, after I called the Police 
Department and when they came I turned it over to them. 
• ••••••••* 

123 Q. Mr. Fowler, if you please, when you were at¬ 
tempting to liberate and unloosen his feet you had 
occasion, I take it, and do you now recall that you noticed 
how he was dressed ? A. He was dressed in a riding habit. 

*##**••••* 

133 Q. He told you that he was about to be robbed and 
what happened? A. I asked him how they got in and 
he said that they got in that window in his room, and I said: 
Could you recognize them? And he said they looked like 
two Japs. 

That is what he told me. 

Q. You do not believe in ghosts, do you? A. No, sir. 

Q. Ghosts could not rob him? A. No, sir. 

Cross-Examination 

135 By Mr. Swingle: 

Q. What time was it when he got through sharpening the 
skates? A. 'Well, I would say about a quarter to twelve, or 
ten minutes to twelve. 

I let him out at ten minutes to twelve to get something to 
eat. 

i 

Q. He was all through his work then, was he? A. Yes, 
sir. 

Q. Did he go out by himself? A. Yes, sir. 

Q. Do you know where he went? A. No, I do not. He 
said he was going to get something to eat, but where he went 
to get it I don’t know. 
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Q. What time did he come back ? A. At ten minutes past 
twelve. I let him in. 

Q. In other words, he was gone twenty minutes? A. 
Twenty minutes. 

136 Q. What did he do then? A. Well, he said: Mr. 
Fowler, I am going back, going to bed, going to sleep; 

Good Night. 

I said: Good Night. 

Q. He was by himself then? A. Yes. 

Q. Was there anyone in the building besides you and Mr. 

Oster at that time ? A. No, sir. 

Q. Were all the doors locked? A. Yes, sir. 

Q. To the garage, and were they bolted? A. Yes. 

Q. Had vou made vour rounds? A. Yes. I make my 

rounds everv hour from twelve o’clock on to six. 

That is my last round. 

•> 

Q. After Mr. Oster was tied up and burned did you go 
around to see if all the doors were still locked and 

137 bolted? A. Yes. That was Mr. Leoffler’s instruc¬ 
tions when he came there, to see if everything was 

locked. 

Q. Did you find them all still locked there? A. Yes. 

Q. Did you have occasion to look at the ice that night 
about the time Mr. Oster came in? A. No, sir. 

Q. After Mr. Oster came in and started toward his room 
was anything further left for him to do that night? 

Was there anything further that he had to do that night ? 
A. Well, I had to make my rounds. 

Q. No, him; Mr. Oster. 

After he started for his room was there anything more 
that he had to do that night ? A. No, sir, no, sir. 

Q. There was nothing further that Mr. Oster had to do 
that night? A. No. 

Q. There is not anything he has to do any night after he 
gets through making ice, is there ? A. No, not that I know 
of. 

#••••••••• 
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140 Q. As a regular proposition, Mr. Fowler, was his 
job, Mr. Oster’s job, a twenty-four hour a day job, or 

did he make his ice say around eleven or twelve o’clock and 
then was he free until the next morning at ten or eleven 
o’clock? A. Yes, sir, he was free the next morning. 

Q. After he made the ice he was free? A. Yes. 
*•#•«••••• 

Q. Well, you were around the various parts of the 

141 building that night, I suppose? A. Oh, yes. 

Q. All around the building? A. Yes. 

Q. Did you see anybody in the building outside of Mr. 
Oster and yourself? A. I did not, no, sir. 

Q. After Mr. Oster went to bed did you see him come 
down down any more? A. No, sir. 

Q. When you saw him the next morning you said he had a 
riding habit on? A. Yes, sir. 

1 Q. Did you know him to be accustomed to riding horses? 
A. I never knew him to ride a horse the whole time I had 
been there. 

Q. I believe you said that his hands and feet were tied 
with sash cord? A. Yes, sir. 

Q. Do you know whether there was any sash cord kept in 
the room where he slept? A. Well, I am not sure. I heard 
them say that they kept some in there. 

They have some kind of a desk there and I think they said 
it was in there. That is where I understood they kept 

142 it, the sash cord, in that desk ? 

Q. Mr. Oster does not handle any money for the 
Leoffler Company, does he? A. No, sir. 

1 Q. Was there anything up in that bedroom, to your knowl¬ 
edge, outside of his money, that any burglars would be 
after? A. Nothing whatever. 

Q. Mr. Leoffler kept nothing up there in that room? A. 
No, sir. 

Q. Now, the room where Mr. Oster sleeps, or slept, was 
above this place that you call the garage? A. Yes; I would 
say it would be directly, I think, over the boss’ office. 
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Q. Directly over the boss’ office? A. That is where I 
think it would be; right over the boss’ office. 

Q. And to get to this room— A. (interposing) By go¬ 
ing through the garage. 

Q. Through a trap door? A. Yes. 

Q. In that garage is kept a lot of equipment for scraping 
the ice and keeping the ice in condition, is there not? A. 
You keep it all there, all equipment for the ice, all except 
the hose—it was kept in the pit. 

Q. No money was kept in that room? A. No, sir. 

143 Q. Is that door usually kept shut, the door going 
into the garage? A. No, not the door going into the 

garage. 

Q. It is not shut at night ? A. Oh, yes, yes. 

Q. Locked at night? A. All night long, yes; it is always 
locked all night long. 

Q. The door going to the garage? A. Yes. 

Q. And the only way to get in through that door is with 
a key? A. That is right. 

Q. Was it a night latch that was on the garage? A. Yes, 
sir. 

Q. And when you go up the steps to get to the trap door 
there is a bolt on the upper side ? A. There is a bolt at the 
north end of the trap door—no, the south end. 

Q. Both ends of the door? A. No, there is only one at the 
south end. 

Q. There is a bolt at the south end? A. Yes. 

Q. If this is bolted from the upstairs no one from the 
downstairs could get in without using a sledge ham- 

144 mer or a hatchet to hammer their way in? A. No, 
sir, thev could not. 

Q. And that was locked on the morning that you heard 
Mr. Oster cry? A. I must have been. I could not open it. 

Q. And you went to get a sledge hammer for it? A. Yes, 
I went to get a sledge hammer to open it. 

Q. And in this room that he sleeps in there is a lock on 
that? A. On the upright door? 

Q. Yes. A. Yes. 
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Q. And that opens from the inside? A. That locked on 
the inside, yes. 

Q. Xo one from the outside could get in there if he did 
not have a key? Would he have to have a key? A. Xo, sir. 
It is locked from the inside. 

It latches on the inside. 

They could not get in from the outside. 

Q. Did anyone else occupy that room with Mr. Oster? A. 
Yes. 

Q. Who ? A. Eddie Miller. 

Q. He was assistant— A. (interposing) Assistant ice- 
maker. 

145 Q. And as I understand it, he was not there this 
particular night ? A. Xo, sir. He had gone to Balti¬ 
more. 

Q. He usually goes to Baltimore on Tuesday night, does 
he not ? A. I think so. One had Tuesday, I think, and the 
other had Friday. 

One went to Baltimore one night and the other went to 
Baltimore the other night. 

0. You used the words “they had that night”. What do 
you mean by that? A. Sir? 

Q. You said that one had one night and the other had 
the other night. A. I mean Eddie would go to Baltimore on 
Tuesday and Gordon would go on Friday and Eddie would 
be there Friday night when Gordon was in Baltimore and 
Gordon would be there on Tuesday night when Miller was 
in Baltimore. 

Q. Could they have gone any night they wanted to ? 

Bv Mr. Mullen: 

•> 

Q. If you know? A. Yes, as far as I know they could 
have gone any night they wanted to. 

I do not think there was any restriction on that. 

• ••••••••• 
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Bernard Shapez 

**•••••*#• 

Direct Examination 
By Mr. Swingle: 

Q. Mr. Shapez, you are at present with Company I, 176th 
Infantry? A. That is right. 

Q. In the United States Army? A. Yes. 

Q. Back in January, January 28,1942, you were stationed 
outside the Riverside Stadium, were you not? A. Yes. 

Q. What were you doing there? A. I was doing guard 
duty there? 

That is M Building, over there. 

Q. Doing guard duty for the United States Army? A. 
Yes. 

Q. Was your position such that you could see the window 
of Mr. Oster’s room, where this man was burned that 
182 night (indicating the claimant) ? A. Well, I guess 
we could, but we were not paying any attention to it. 
We were there for one reason and it was, more or less, to 
look after the Government property, not any private build¬ 
ing around there. 

Q. Did you see anybody attempting to get in the window 
of this man’s room? A. No, there was nobody on the 
street at all. 

Q. Were you there pretty much all night? A. Well, we 
were there all way, in fact; but we did not do duty until 
the end of the dav, onlv two hours at a time. 

Q. There was nobody on the street at all there, you say? 
A. No, because it was not fit for anybody to be on the street 
at that time of the morning; it was raining. 

Q. Did you notice any ladder up against the Riverside 
Stadium window there at all ? A. No, I did not. 

Q. Or any ropes up anywhere near that window? A. No, 
I did not. 

Q. You did not see anybody or anything? A. Nobody on 
the street at all. 

• ••••••••• 
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186 William Edward Miller 

#*•*#•#••• 

Direct Examination 

207 Cross-examination 

215 Q. Well, when you or Mr. Oster would go to bed 
what doors did he lock ? A. He locked the upstairs 
door. 

216 Q. And you mean by that— A (interposing) Up 
in the room, the doors to the room. 

Q. He would lock that and also the trap door? A. Yes, 
thht was down. He would put the trap door down and— 
it is the same as the lock on that (indicating). 

Q. He would always put the trap door down and lock the 
entrance door; A. The back door upstairs, when that is 
open the trap door is open. 

This door here (indicating) the trap door went down— 
this door went down over the trap door- 

Q. He had to get up in there, in other words, and shut 
the trap door down before he could open the door to his 
room? A. Xo. You see, this door comes, the trap door 
cdmes here (indicating). You put the trap door down first 
and then you close this door. 

By the Deputy Commissioner: 

Q. That door is on top of the trap door ? A. That is it. 
That door is on top of the trap door. 

Q. You could not open the trap door if that other door 
is closed? A. That is it. 

That there was only down half way and we put that 
door on. 

The trap door wasn’t there from the time the room was 
built. 
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217 By Mr. Swingle: 

Q. The other door was the one put there when you 
fixed the room up? A. The trap door was. 

Q. The other door, when was that put there? A. That 
was this winter. 

Q. Before this fire, was it? A. Oh, yes, before the fire. 

Q. Mr. Oster had a good bit of money on him, didn’t he? 
A. He did. 

Q. He was a technician in connection with the ice making 
—he was, in other words, an ice-maker? A. Yes. 

Q. He w-as not the cashier and did not handle any money 
for Mr. Leofiler, did he? A. No. 

248 Joe Marcey. 

Direct Examination. 

249 Q. Back at the time when Mr. Oster had his bums, 
you were working at the Riverside Stadium, I be¬ 
lieve, were you ? A. That is right. 

Q. What was your position there ? A. Instructor. 

• •••*•*••• 

251 Q. Now, on the night before Mr. Oster, before the 
morning when he was burned, did vou help sprav the 

ice? A. I did. 

• ••••••••• 

252 Q. And what did you do then? A. I went up to 
see Gordon. He was sharpening the New York 

Rovers’ Skates, fourteen pairs of them. 

I asked him was he going out and he said yes; and he 
said: Wait a while. 

We went to the lunch room diner at the corner, up by the 
roller skating rink; we went up there to get some lunch. 

Q. So you went out to the diner about what time—what 
time did you go out to the diner? A. I don’t know what 
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time it was. I know I left there about twelve-thirty or 
’25, or maybe it was twenty-five minutes to one. 

Q. When you left the diner ? A. That is when I left. 

Q. Did Mr. Oster leave with you? A. No, he left before I 
did. He went on down. He said he was going to bed. 

Q. You did not see him any more that night, I suppose? 
A. No, I did not. 

Q. You went on home? A. Yes, sir. 

Q. Did Mr. Oster always have a lot of money with him? 
A. "Well, I don’t know whether he did or not, but he always 
—he was not tight, or anything like that; he loaned me 
money when I first came down there, but if he had a 
253 lot of money he never showed it; he would always 
have a couple of dollars outside in his pocket, and 
reach down and loan it. 

Q. He was generally known to carry a good deal of 
money? A. Yes. 

• ••#•••••• 

255 Q. Now, refreshing your recollection from this 
statement that you made on June 26,1942, where you 

said: “Oster always had a lot of money with him and this 
was generallv known to evervbodv that knew him. ,, 

O m it 

Is that correct ? A. That is right. 

Q. And you say in this statement: 

‘He told me that he was supposed to go horseback riding 
with a couple of women later on that night after he left 
me”— A. (interposing) No, he was supposed to go 

256 horseback riding with a fellow named Freddie at six 
o’clock in the morning. 

By the Deputy Commissioner: 

Q. Whom do you refer to by “he”—were you supposed 
to go horseback riding? A. No, Gordon. 

Q. Gordon, the claimant, was? A. Yes. 

By Mr. Swingle: 

Q. Now, in this statement you say: 
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“He told me that he was supposed to go horseback rid¬ 
ing with a couple of women later on that night after he left 
me but decided that it was too late to go horseback riding 
and he took them up in his room and they had a couple of 
drinks. ” 

Is that correct? A. Yes. 

260 Alfred L. Thomas 
*••••••••* 

261 Direct Examination 

**••**#•*• 

Q. Mr. Thomas, where are you employed? A. Why, 
I am employed at the S. G. Leoffler Operating Com¬ 
pany, at East Potomac Park, and the other stadiums—I am 
Leoffler’s superintendent. 

Q. You mean that you are his superintendent on all of 
these various operations of the Leoffler Operating Company 
that they have here ? A. That is right. 

Q. And were you in that position on January 28, 1941? 
You were, I believe? A. Yes, sir. 

Q. When Mr. Oster had a fire? A. That is right. 

Q. In his room? A. That is right. 
*##•*•**•• 

263 Now, getting to that room, as you get to that room 
from the skating ring, for instance, or anywhere else, 

how many locks have you to pass by? A. How many what? 

Q. How many locks, doors or trap doors? A. It was right 
above the garage. 

Q. Does the garage have a lock on it? A. Oh, yes; 

264 the garage door, there are two big doors. 

We keep the tractor in there. 

Q. Were they locked, sir? A. Well, there was a night 
latch on it. 

Q. Fastened on the inside or outside? A. That is right. 
Q. On the inside? A. On the inside. 
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Q. And, in getting in there, one would have to have a key 
to get in there? A. That is right. 

Q. What further obstruction would there be to anyone 
getting in this little room? A. Well, later on, after Gordon 
moved up there, he put a trap door in there and another 
door at the top of the steps. 

Q. A trap door and another door at the top, you say? A. 
Yes. 

Cj. Did that have any bolts or latches on it? A. It seems 
to me he had a night latch on that too. 

Q. Do you know whether that was fixed to the lower side 
or the supper side? A. Well, about the middle of the door, 
I judge, the night latch was. 

Q. Are you talking about the door or the trap door? A. 
The trap door had a bolt on it. 

265 Q. Which side? A. The upper side. 

Q. So a man from the outside could not get beyond 
that? A. That is right. 

By Mr. Mullen: 

Q. If it were bolted? 

Mr. Swingle: What? 

Mr. Mullen: If it were bolted. 

By Mr. Swingle: 

Q. Yes; if it were bolted, of course. A. If he was up 
there and bolted it, no one else could get up there. 

Q. That is right. This door had a latch on it, too, you 
said—the upstairs door? A. Yes; he had another night 
latch on that. 

Q. And could that room be entered without a key? A. No. 
Q. If the latch were on ? A. No, it could not. 

Q. It could not? A. That is right. 

• ••••••••• 

269 Q. You have been up in that room, have you not? 
A. Yes, sir. 

Q. That they slept in? A. Yes, sir. 
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Q. Outside of any personal effects that Mr. Oster or Mr. 
Miller might have there, there was nothing belonging to the 
Leoffler Operating Company that would be attractive to 
burglars or robbers, was there ? A. No. 

Q. Did Mr. Oster act as cashier and handle money for 
the company? A. No, sir. 

Q. His job was purely that of an ice technician? 
270 A. That is right. 

• •*••••••• 

289 Respondent’s Exhibit A 

Statement of William Edward Miller. 

We never work any later than 1 a.m. except when we have 
a special event such as the Ice Follies. 

• •*#•••••• 

291 Respondent’s Exhibit B 

Statement of Joe Marcey. 

Oster always had a lot of money with him and this was gen¬ 
erally known by everybody that knew him. I used to see 
him in the hospital. He told me that he was supposed to 
go horseback riding with a couple of women later on that 
night after he left me but decided that it was too late to go 
horseback riding and he took them up in his room and they 
had a couple of drinks. They left and he said he laid on the 
bed in his clothes with the intention of going horseback rid¬ 
ing early in the morning with Fred Holtry. 

• *•••••••• 

295 Serverine George Leoffler 

• ••••••••• 

Direct Examination 

• ••••*•••• 

302 Q. You stated that Mr. Oster was an ice-maker. 

I will ask you whether or not Mr. Oster handled 
any of the finances or money for your company? A. No. 


1 Mr. Mullen: I do not see the relevancy of that question. 
Very well, though. 

By Mr. Swingle: 

Q. Was he a watchman? A. No. 

Q. I will ask you one more question: 

You say that room which they used over that space there 
—How was it guarded with respect to locks and bolts? A. 
There was a lock on the main door; that is down, of course 
—the main door at the outside of the building is supposed 
to be locked. 

Q. That is the door to the entire building? A. The door 
to the entire building is supposed to be locked and there 
is a lock on the door going into this shop under this room, 
and then at the top of the steps, going into this room there 
is a trap door and that has a bolt on it, that is, from the 
inside, bolted from the inside. 

Q. You mean the upper side? A. Whoever is up in 
303 the room, is the only way to fasten the bolt would be 
to fasten it up there. 

Q. Is there any lock on the door of the room, do you re- 
knember? A. No, not that I remember, nothing but a bolt. 
! Q. On the door itself, is there not a door in that room up 
there? A. No. There is a trap door. 

Q. Now, that bolt, was that a spring or a spring bolt, or 
did you have to push it in shape? A. You have to push it 
in to make it work. 

Q. Now, I think you said that there was a lock on the door 
leading into this shop? A. On the door leading into the 
shop? 

Q. Yes. A. Yes. 

Q. What kind of a lock was it? A. A Yale lock. 

1 Q. With a night latch? A. With a night latch, yes. 

Q. Could that be opened from the outside? A. Could it 
be? 

Q. Yes. A. Yes. 

Q. Without a key? A. No, not without a key. 
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344 Walter D. Perry 

Direct Examination 

Q. I believe you are connected with the Metropolitan Po¬ 
lice Department in the City of Washington. 

Is that correct? A. That is right, sir. 

Q. And what is your position with them? A. Detective 
Sergeant, assigned to the Homicide Squad. 

Q. You had that position, did you, at the time that Mr. 
Oster, sitting at the table here (indicating the claimant) 
had his incident? A. Yes, sir. 

Q. When did you first learn about the occurrence ? A. It 
was the day after or, rather, the first day; I understand it 
happened on the early morning and I think it was right in 
the latter part of January, the 28th or the 29th. 

345 Q. The 28th of January? A. Yes. 

Q. The night of the 28th? A. I think it was the 
29th it came to my attention. 

Q. Were you assigned to investigate it? A. Yes, as all 
serious cases where death is liable to follow. 

Q. Are you with the Homicide Squad? A. Yes. 

Q. What did you do about it? What did you see? 

Tell us about what you did and saw. A. I first visited 
the scene over to Riverside Stadium. 

I went up in the room where the fire was. Up there, you 
have to go up a little stairway, and you are met with a trap 
door, and then there is another door at the entrance as you 
go in the room. As I recall it, there is a door either at the 
foot of the stairs or the head of the stairs, and it seems to 
me it is at the head of the stairs. 

There is one window in the place, allowing southern ex¬ 
posure. 

I found in the southeast corner of the room a cot which 
which had been partly burned. 

Over near the entrance to the trap door there were some 
buckets and bottles and what not containing different kinds 
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of fluids. In one can there seemed to be some heat dryer 
and that is what I thought was a paint dryer, about half 
empty; that was a gallon can. That had the lid back 

346 on it. I was told that that was used to start the fire. 

Q. Who told you that? 

Mr. Mullen: I object. 

The Witness: Do you object to that? 

Mr. Mullen: No, no objection. 

The Witness: I do not know, but it came to me second¬ 
handed and you may say it was hearsay, someone there said 
that was the can supposed to be used. 

1 1 asked the question. I am quite certain that it was one 
of the employees of the Stadium that told me. I just don’t 
recall his name now. I am not positive whether he is in the 
Army now or not; I could not tell just who told me. 

However, I noticed the lid was on it and I understood 
from this party that is where they found it, with the lid 
on it. 

I made an examination of this little room, I mean of this 
little window. There was a little table about this big (indi¬ 
cating)— 

By Mr. Swingle: 

Q. (interposing) About two feet long? A. Something 
like that, eighteen inches to two feet wide, a sort of a square 
top table and I recall that, and on that table there were sev¬ 
eral little bottles of all descriptions. 

There was other bottles around the window. 

I noticed the window sill had dust on it. 

It did not appear to me that anybody had gone out 

347 of the window. 

On the outside of the window, on the south side of 
the building, by—underneath the window, the ground was 
wet; it had been raining. I looked out there to see if there 
was any imprint where a ladder may have been placed to 
the side of the building or anyone jumped out to make an 
imprint on the sand or dirt, and I did not see anything to 
indicate that. 
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Around in the room I found some cord, like sash cord, 
with ordinary slip knots on it. I made an examination of 
that, and all the knots were loose; they were slip knots. 

From there I went to the Emergency Hospital where I 
had a conversation with Mr. Oster. He told me first that 
he thought it was five Japanese that got in there and tied 
him up and attempted to rob him. 

I asked him if it was dark in the room and he said it was. 

I asked him how he knew they were Japanese and he said: 
The way they talked, and their size. 

He said they were small men but, he said, they may have 
been light skinned colored men. 

Later on he said he did not know whether there were five 
or not; he said there was more than one, he knew, two or 
more, but that about five he was not sure. 

I asked if he had been drinking and he said he had and I 
asked if he was drunk and he said: No, he was not drunk 
but he had been drinking. 

348 I gave him my opinion about the knots he had tied 
in the rope. I told him they were slip knots, that 
they were slip knots that he had on his arms. 

By Mr. Mullen: 

Q. Tied where? A. The knots were tied in the rope 
around his arms. 

Q. What did you say about his arms ? A. He told me his 
arms were all tied up and I told him the knots were in there 
and they were all slip knots on the rope. 

Then I asked him if it was not a matter of fact, as a mat¬ 
ter of fact was it not that he was drunk and tied his own self 
up and set the place afire, and he was evasive about that but 
he finally said, well, he said: I was drunk; I was drinking 
or drunk, and, he said, I am not just sure just what hap¬ 
pened, and he did not seem to want to talk to me any fur¬ 
ther. 

• ••••••••• 
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349 Q. Sergeant, as to the accessibility of the window 
from the ground, what would you say about that? 

A. Well, it is just a straight wall. 

Q. How high is the window, about? A. Well, I would 
assume the distance was somewhere between twelve and 
fifteen feet. 

Q. Too tall for a man to get up without a ladder? A. Yes. 

Q. How about the roof? Is there any way for a man to 
get to the window from the roof ? A. Noway that I could 
see. 

Q. Do you kno-w whether any man could have gotten into 
that room when the bolt that was on the door was locked, 
on the trap door? A. No, sir. That is exactly w’hat I told 
him and it makes me recall a conversation that I had with 
Mr. Oster. | 

I told him that in my opinion it w’as impossible for a man 
to have gotten in there without him letting him in. 

He said he had the trap door locked, and I saw signs— 
they have the bolt on that trap door, and it shuts 

350 down flush, and there is a bolt that slides across, and 
that bolt appeared to be forced and I asked him if 

the trap door was locked and he said it wras. 

Q. At the time he w*as in there it was locked? A. It was 
locked at the time he w’as in there, and he w’as on fire and 
the door was locked, and the bolt shut and since the fire it 
looked like it w’as half open or either sprung enough to let 
it open, or it was opened by someone inside. 

Q. Did you investigate that to see if anyone had tried to 
force it on the inside? A. It was told to me that the watch¬ 
man had forced the door. 

Q. After the occurrence? A. After the watchman had 
found the door closed. 

Mr. Mullen: I have no objection to leading questions, of 
course! 

By Mr. Swingle: 

Q. Did you have any information, or did you know 
whether or not there had been any money in the room at the 
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time the occurrence happened? A. Yes. Everybody 
seemed to be talking about Mr. Oster carrying quite a sum 
of money at all times. I made inquiry about that and I 
learned that Number 3 had recovered some of the money, 
somewhere around $400 or $500. I was told that that was 
recovered from the bed. 

Q. Did you look for or find any whiskey or any 

351 alcoholic drinks in the room? A. There were some 
whiskey bottles in there and I believe there was a 

little whiskey in one of the bottles; it seemed to me in a 
half pint bottle although I would not be positive of that, but 
it seems to me that there was some whiskey in a half pint 
bottle. 

Cross-Examination 
By Mr. Mullen: 

Q. When did you arrive at the Riverside Stadium with 
respect to this matter? A. It was sometime the following 
day. 

Q. The same day of the occurrence? A. Yes. 

Q. January 28, 1942, was it not—the same day? A. Yes. 
Q. The afternoon of that morning? A. That morning? 
Q. That morning or afternoon? A. That morning. 

Q. What time would you say it was about, to the best of 
your recollection, assuming that this had occurred at five 
o’clock? A. The chances are it would be some time between 
nine and eleven, in all probability; I do know that it was in 
the morning part of the day. 

352 Q. Did you go alone? A. No. 

Q. Who did go with you? A. I was accompanied 
by Sergeant Scott. 

Q. Sergeant Scott? A. Yes. 

• ••••••••• 

353 Q. And likewise, may I tell you, that the exact 
sum of $417.50 or some such sum was found there? 

That is true, isn’t it? 
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You likewise learned that? A. Yes, about that. 

Q. Found in the room? A. Yes. 

Q. The property of Mr. Oster? A. That is right. 

*#••**•••• 

356 Assuming that that was the testmony here, under 
oath, that Mr James L. Fowler, the watchman who 

found Mr. Oster on the morning of January 28, 1942, see, 
and found him completely and helplessly tied, both his feet 
and hands, and he could not have freed himself but for the 
help of Mr. Fowler, would that change your idea or influence 
your opinion in any manner? A. I would have to have 
hiih to explain to me and show me more about how he was 
tied with the knots that I found on him so that he could not 
have helped himself. 

Q. You did learn that a revolver was found ? A. I have 
sohie recollection of a revolver being found. 

Q. And a considerable amount of money, likewise was 
found, the property of Mr. Oster—and you can ac- 

357 cept this figure as being correct, $417.50? A. Yes. 

Q. You had looked about and found what were 
empty containers, whiskey containers, bottles? A. That is 
right. 

Q. And one, I think you told this honorable court, had a 
portion of liquor in it—is that correct? A. As I recall; I 
would not say definitely, but as I recall, there was some 
liquor in a half pint bottle. 

i 

35S Q. Possibly Mr. Miller may have been drinking 
liquor and Oster did not drink any liquor—may not 
that be an element to formulate an opinion as to what 
brought about the happening? A. I look at that a little 
different. It did not make any particular difference to me 
whether Mr. Oster was drunk or not or whether he was 
drinking or not only it would help to account for some of 
his doings or not doings, perhaps, but as long as no one 
else was in the room, and I was satisfied no one else could 
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get in than him, whether he drank it or someone else drank 
it did not make any difference to me. 

• # • • * • • • • • • 

361 Q. Oster told you at the time that there were five 
Japs—that was before December 7th, wasn’t it—no, 

that was after December 7th; I am sorry. That w r as Janu¬ 
ary 28th. 

He told you that there were five Japs in the room? A. 
He said he thought they were Japs, or light skinned col¬ 
ored men. 

Q. I am going to ask you a hypothetical question: 

First, I will ask vou this: Do you believe in ghosts? A. 
Do I— 

Q. (interposing) Do you believe in ghosts? A. No, sir. 

Q. You do not think a ghost could have done what hap¬ 
pened to Mr. Oster? A. Nobody but a ghost. 

Q. What ? A. Nobody but a ghost. 

Q. I certainly don’t know how this happened. 

The police likewise certainly do not know what happened, 
do they? 

Only God knows and He won’t tell us, but He did give us 
our intellect and not only hoped that we would use that in¬ 
tellect, but hoped, likewise, He won’t be shamed of 

362 us and— A. (interposing) I know that if what Mr. 
Oster told me about that trap door being locked, and 

he locked it himself, there is no one that knew what hap¬ 
pened there but him. 

Q. I will put this hypothetical question: 

Assume that in this room on the night or the morning of 
January 28th, there was a revolver and a number of cart¬ 
ridges ; 

Now, on an hypothesis that this injury was self-inflicted 
I add this, that this man—and understand he is partially 
Irish and had $417.50; just to digress a minute I have never 
heard of a man, an Irish man particularly, trying to commit 
suicide with $417.50 that is unspent—but to be serious, he 
had $417.50 in his room, a small quantity of liquor such as 
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you have described that you found, and this man completely 
and helplessly tied; 

Assume that the watchman so testified and that he could 
not be freed but for the help of the same watchman: 

Do you think any injuries could humanly, possibly, be 
inflicted on that man himself in the absence of a ghost not 
having done it? 

Do you ? A. I do not think that he was helplessly tied to 
start with. 

• #•••#•••• 

363 By the Deputy Commissioner: 

Q. (interposing) Suppose you tell us what you thought 
he was doing first, Mr. Perry. 

You say he was not trying to commit suicide? A. I have 
not had an opinion that he was actually trying to commit 
suicide. 

364 Q. What do you think he was doing or trying to 
do? A. Well, it would be only by an assumption, of 

cohrse; a lot of people in certain states of mind, certain 
states of mind that they got in, they try things and some¬ 
times they injure themselves a little more than they actually 
mean to at the time thev will do it. In other words, thev will 
turn on the gas, and you would normally suspect an attempt 
at suicide yet, before they turn the gas on, they make a tele¬ 
phone call to someone and tell them that they are going to 
kill themselves and have already turned the gas on, and the 
police get up and find the door locked, paper all around the 
room, and they break the door in, and as a matter of fact, 
there is only one gas burner on, and— 

Q. (interposing) Just a gesture? A. Yes. Others at¬ 
tempt things like that and go through with it although they 
reallv did not intend to. 

• ••••••••• 

365 Q. What is your opinion? A. I think when people 
do things like that they are not themselves; they do 

not consider all those things. 

• • • • • • • • • • 
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376 Claimant’s Exhibit No. 2 

Statement of S. G. Leoffler, President of the S. G. Leof- 
fler Operating Co. which operates the Riverside Stadium. 

• •*••••«•• 

In the fall of 1939, I hired J. Gordon Oster as chief ice- 
maker for the skating rink. Mr. William Edward Miller 
was hired at the same time as his assistant. Oster and 
Miller’s duties consist of making ice for the various skating 
sessions, hockey games and special events. 

At the time Oster was hired there was no mention made 
regarding living quarters for him or Miller. After the two 
men had been working for me several days, they asked me 
if I would object to them fixing up an old store room above 
the garage and staying there. I gave my permission and 
Oster and Miller fixed up the room. Subsequently they 
would stay in the room intermittently when they had fin¬ 
ished making ice for the following day. They were under 
no compulsion to stay at the stadium after making the ice. 
They Oster and Miller used the room for their own con¬ 
venience. Neither Oster or Miller are on 24 hr. duty at 
any time. Sometimes when we had a special event such as 
the Ice Follies it would be necessary for both men to work 
all night. This occurred only on rare occasions. After the 
hockey games or a skating session, Oster would scrape the 
ice and spray it with water and freeze it. Ordinarily, the 
ice for the following day is completely made by midnight 
and Oster is free to do whatever he wishes until about 10 or 
11 a.m. the next day. Oster is never required to stay on the 
premises after he has made the ice at night. When 

377 he sleeps on the premises he does so for his own con¬ 
venience since he lives in Catonsville, Md. I do not 

require Miller or Oster to be on the premises 24 hrs. a day 
nor are they subject to call when they leave. 

In regard to the alleged assault of Oster by intruders, I 
was not on the premises when it occurred. I was called by 
the police early in the morning of January 28, 1942, and 
told that Gordon Oster had been found ablaze in his room. 
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Subsequently the police advised they were dropping the 
case since their investigation disclosed that there were no 
intruders. 

I have read the above 2-page statement and it is true and 
correct to my best belief and knowledge. 

S. G. LEOFFLER. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8521 

The Travelers Insurance Company, appellant 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Cc 
lumbia Compensation District, and John Gordon Oster, 
appetj.es 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


COUNTERSTATEMENT OP CASE 

This case arises upon a complaint for judicial review of a 
compensation order filed October 17.1942, by the appellee dep¬ 
uty commissioner, Frank A. Cardillo, pursuant to the provi¬ 
sions of the compensation law in force in the District of Colum¬ 
bia, namely, the Longshoremen’s and Harbor Workers’ 
Compensation Act (44 Stat. 1424, U. S. C., Title 33, ch. 18, 
sec. 901 et seq.) y as made applicable to the District of Colum¬ 
bia by Act of May 17, 1928 (45 Stat. 600, ch. 612, sec. 1; 
D. C. Code (1940), Title 36, ch. 5, sec. 1), which will be re¬ 
ferred to hereinafter as the “compensation law.” 

On January 28, 1942, John Gordon Oster was employed by 
S. G. Leoffler Operating Company as an ice technician at the 

(i) 


2 


Riverside Stadium, and the deputy commissioner found that 
while sleeping on the employer’s premises, certain unknown 
persons, intent on robbery and destruction of property on the 
premises, assaulted Oster and set fire to his room, causing him 
to suffer severe burns. Oster filed claim for compensation with 
the deputy commissioner and hearings thereon were held on 
August 6, 1942, August 7, 1942, and August 27, 1942, The 
transcripts of the testimony taken at said hearings were made 
a part of the complaint and should be read in connection there¬ 
with. Based upon the evidence adduced at said hearings, the 
deputy commissioner filed a compensation order on October 17, 
1942, awarding compensation to Oster upon finding from the 
evidence that the injuries sustained by him arose out of and in 
the course of his employment. (The compensation order con¬ 
taining the complete findings of fact of the deputy commis¬ 
sioner is printed on page 4 of Appellant’s Appendix.) 

The insurance carrier then commenced a proceeding for re¬ 
view of the compensation order pursuant to section 21 (b) 
of the compensation law (33 U. S. C. A., sec. 921 (b)), alleging 
that the compensation order was not in accordance with law. 
Separate motions to dismiss the complaint were filed on be¬ 
half of the deputy commissioner and compensation beneficiary. 
The cause came on for hearing before Mr. Justice F. Dickin¬ 
son Letts who, by an order entered on March 8,1943, dismissed 
the cause. It is from this order that the present appeal is 
taken. 

STATUTES INVOLVED 

Section 2 (2) of the compensation law (33 U. S. C. A., sec. 
902 (2)), which reads as follows: 

The term “injury” means accidental injury or death 
arising out of and in the course of employment, and 
such occupational disease or infection as arises naturally 
out of such employment or as naturally or unavoidably 
results from such accidental injury, and includes an 
injury caused by the wrillful act of a third person di¬ 
rected against an employee because of his employment. 


■WKL* 
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Section 3 (b) (33 U. S. C. A., sec. 903 (b)), which reads as 
follows: 

No compensation shall be payable if the injury was 
occasioned solely by the intoxication of the employee 
or by the willful intention of the employee to injure or 
kill himself or another. 

Section 20 (a), (c), and (d) (33 U. S. C. A., sec. 920 (a), 
(c), and (d)), which reads as follows: 

In any proceeding for the enforcement of a claim for 
compensation under this Act it shall be presumed, in 
the absence of substantial evidence to the contrary— 

(a) That the claim comes within the provisions of 
this Act. 

# * * * * 

(c) That the injury was not occasioned solely by the 
intoxication of the injured employee. 

(d) That the injury was not occasioned by the will¬ 
ful intention of the injured employee to injure or kill 
himself or another. 

QUESTION INVOLVED . 

The sole question for the determination of the Court ap¬ 
pears to be, in substance, whether the deputy commissioner’s 
findings of fact to the effect (1) that the injury sustained by 
Oster was not occasioned by his willful intention to injure him¬ 
self or another or to his intoxication, and (2) that the said in¬ 
jury arose out of and in the course of the employment, are 
supported by evidence. 

In this connection, attention is respectfully invited to the ap¬ 
parent misapprehension on the part of appellant as to the issue 
involved. On page 2 of appellant’s brief, it is stated: 

The only issue is whether there is any substantial evi¬ 
dence to establish that the injuries were caused by the 
willful act of a third person directed against the em¬ 
ployee because of his employment. 

Section 2 (2) of the compensation law, supra, extends cover¬ 
age for injury caused by’the willful act of a third person 
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directed against an employee because of his employment, but 
this is in addition to injuries from assault which arise out of 
and in the course of the employment; in other words, the in¬ 
clusive clause of section 2 (2), supra, extends coverage to in¬ 
juries directed against an employee because of his employment, 
though the “assault did not arise out of and in the course of the 
employment.” Maryland Casualty Company v. Cardillo, dep¬ 
uty commissioner, 71 App. D. C. 160,107 F. (2d) 959. There¬ 
fore, the deputy commissioner did not find, as contended by 
appellant on page 6 of its brief, and it was not necessary for 
him to find, that “the employee’s injuries were caused by the 
willful act of a third person directed against the employee be¬ 
cause of his employment,” but the deputy commissioner did 
find that the injury arose out of and in the course of the employ¬ 
ment. The principal question at issue is whether there is 
evidence to support the finding that the injury arose out of 
and in the course of employment, and not whether the injury 
was caused by the willful act of a third person directed against 
the employee because of his employment. 

smog ARY OF ARGUMENT 

(1) The complaint is insufficient in law upon its face be¬ 
cause it fails to state wherein the compensation order is not 
in accordance with law. 

(2) The deputy commissioner found that the injury sus¬ 
tained by Oster was not occasioned by his willful intention 
to injure himself or another or his intoxication, and that the 
injury arose out of and in the course of the employment; there 
was evidence to support these findings of fact and they are, 
therefore, final and conclusive and not subject to judicial 
review. 

ARGUMENT 

I 

The complaint is insufficient in law upon its face 

Hie complaint merely alleges in general that the findings 
of fact of the compensation order are without evidence to sup¬ 
port them, without specifying or particularizing which find- 
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mgs are referred to. It is impossible to determine from the 
complaint in what respect the compensation order is alleged 
to be not in accordance with law. A petition for review of 
an administrative order which contains an omnibus assertion 
of error is insufficient; the court is not required to search the 
record for the undesignated supposed error. Norton Whittier 
Citrus Association v. National Labor Relations Board, 109 F. 
(2d) 76 (C. C. A. 9, 1940), certiorari denied 310 U. S. 632. 
A petition is required to point out with particularity which 
of the findings of fact in the administrative order complained 
of are not supported by evidence, a general allegation being 
insufficient, and the court will grant a motion attacking the 
complaint for insufficiency. Royal Baking Co . v. Federal 
Trade Commission, 1 Stats, and Decs.; Federal Trade Com¬ 
mission, page 715 (C. C. A. 2, 1921); John C. Winston Co. v. 
F. T. C., same 716 (C. C. A. 3, 1924); Oppenheim etc. v. 
F. T. C., same 717 (C. C. A. 4, 1924). (These cases are cited 
in Pike & Fischer “Administrative Law,” Vol. 1 (Background 
Digest Key 63g.311).) A petitioner is required to state 
wherein an order is erroneous. Moir v. F. T. C., same 718 
(C. C. A. 1, 1925). Mere conclusions of law in a petition for 
review of a compensation order are not sufficient. Perry v. 
United States Employees' Compensation Commission, 27 F. 
(2d) 144; accord: Rainey v. Tunnel Coal Company, 105 A. 
333, 93 Conn. 90; Greenwood v. Luby, 135 A. 578, 105 Conn. 
398; Russito v. Otis Steel Co., 12 Ohio App. 189. 

II 

The evidence supports the findings that the injury arose out 
of and in the course of the employment and that the injury 
sustained by Oster was not occasioned by his willful inten¬ 
tion to injure himself or another or by his intoxication, and, 
thus supported, are final and conclusive 

Before proceeding to indicate the evidence which in our 
opinion supports the findings complained of, it may not be 
inappropriate to invite the Court’s attention to the following 
well-established principles of compensation law: 

The findings of fact of the deputy commissioner supported 
by evidence should be regarded as final and conclusive and 
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not subject to judicial review: South Chicago Coal & Dock 
C6., et al. v. Bassett, deputy commissioner, 309 U. S. 251 
(1940); Del Vecchio v. Bowers, 296 U. S. 280 (1935); Voehl 
v. Indemnity Insurance Co. of North America, 288 U. S. 162 
(1933); Crowell, deputy commissioner, v. Benson, 285 U. S. 
22 (1932); Jules C. UHote, et al. v. Crowell, deputy commis¬ 
sioner, 286 U. S. 52S (1932), 71 C. J. 1297, sec. 1268; Parker, 
deputy commissioner, v. Motor Boat Sales, Inc., 314 U. S. 244 
(1941). 

The Longshoremen's Act should be liberally construed in 
favor of the injured employee or his dependent family: Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner, 284 U. S. 408 (1932); Fidelity & Casualty Co. of 
New York v. Burris, 61 App. D. C. 228, 59 F. (2d) 1042 
(1932); Associated General Contractors of America v. Car- 
dillo, deputy commissioner, 70 App. D. C. 303, 106 F. (2d) 
327 (1939); DeWald v. Baltimore & 0. R. Co., 71 F. (2d) 
810 (C. C. A. 4), certiorari denied October 8, 1934, 293 U. S. 
581. 

The burden is on the appellant to show that there was no 
evidence before the deputy commissioner to support the com¬ 
pensation order complained of in the bill: Grant v. Marshall, 
deputy commissioner, 56 F. (2d) 654 (D. C. Wash. 1931); 
United Employees Casualty Co. v. Summerous, 151 S. W. (2d) 
247 (Tex. 1941); Nelson v. Marshall, deputy commissioner, 
56 F. (2d) 654. 

Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially review- 
able: Michigan Transit Corporation v. Brown, deputy com¬ 
missioner, 56 F. (2d) 200 (D. C. Mich. 1929); Del Vecchio v. 
Bowers, 296 U. S. 280 (1935); Eastern Steamship Lines, Inc., 
v. Monahan, deputy commissioner et al., 21 F. Supp. 535 (D. C. 
Me. 1937); Grain Handling Co., Inc., v. McManigal, deputy 
commissioner, 23 F. Supp. 748 (D. C. N. Y. 1938); Simmons v. 
Marshall, deputy commissioner, 94 F. (2d) 850 (C. C. A. 9, 
(1938); Lowe, deputy commissioner v. Central R. Co. of New 
Jersey, 113F. (2d) 413 (C. C. A. 3,1940). 



The findings of fact of the deputy commissioner are pre¬ 
sumed to be correct: Anderson v. Hoage, deputy commissioner, 
63 App. D. C. 169, 70 F. (2d) 773 (1934); Luckenbach Steam¬ 
ship Co. v. Norton, deputy commissioner, 96 F. (2d) 764 (C. C. 
A. 3,1938). 

The Supreme Court of the United States specifically held in 
the case of Voehl v. Indemnity Insurance Company, supra 
(which arose under the District of Columbia workmen’s com¬ 
pensation law), that the deputy commissioner’s finding that 
the employee’s injury arose out of and in the course of his em¬ 
ployment is one of fact, and where supported by evidence, 
should be regarded as final and conclusive and not subject to 
judicial review. This was reiterated by the Supreme Court in 
the recent case of Parker, deputy commissioner v. Motor Boat 
Sales, Inc., 314 U. S. 244, which cited the Voehl case. 

The following is a reference to so much of the testimony 
taken before the deputy commissioner at the hearings before 
him as is considered sufficient to show that the findings of fact 
of the deputy commissioner are supported by evidence. This 
reference is not intended to cover all of the testimony as under 
the authorities it is necessary only to show that there is evi¬ 
dence to support the findings of fact of the deputy commis¬ 
sioner. 

John Gordon Oster, the claimant, testified as follows: that 
he is 39 years of age and lives in Baltimore, Maryland; that 
he has a wife and one child, the latter nine months old; that 
on January 28, 1942, he was employed as an “ice technician” 
by S. G. Leoffler Operating Company (Appellees’ App. 28); 
that he is employed five and one-half months during the winter 
months and this was his third season with the Leoffler Company 
and his fourteenth season in the same work (Appellees’ App. 
29); that on Tuesday night after the hockey game there was 
hockey practice; that after the practice he had to go out to 
make ice about a quarter of one o’clock in the morning, which 
took about an hour and a half; that his two instructors who 
helped him then left and claimant finished sharpening the 
players’ skates and went out to get something to eat; that he 
came back in about an hour or an hour and fifteen minutes and 
went upstairs (to his room which was over the ice rink); that 
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the doors were all open, not locked, from the time the hockey 
game was over until after he got through work; that he was 
so tired he flopped down on his bed and dozed off; that he 
then heard some scuffling in the room and a flashlight was 
turned in his face and a revolver was underneath the flash¬ 
light; that someone asked him where his money was; that 
he said he had no money and was then hit under the chin 
which later required several stitches; that when he came to 
he was bound and the intruders asked him if he was going 
to tell them where the money was; that they thought he had the 
whole night's receipts (Appellees' App. 30); that they said they 
would burn the place down if he did not tell them where the 
money was; that he was bound hand and foot and became un¬ 
conscious again, and that when he woke up again he was lying 
on the floor in some fluid and that his hands were burned; that 
the watchman heard his screams and he, Oster, made his way to 
the door and opened the bolt with his feet; that the watch¬ 
man helped him and untied him; that his hands and legs were 
tied; that his duties necessitated his presence on the job 
twenty-jour hours a day to keep the ice in good condition; 
that Leoffler furnished all the furniture in the room where 
he and his assistant lived; that he was not under the influence 
of liquor; that he could be called at any hour to get up and fix 
the ice; that he had no regular hours of employment (Ap¬ 
pellees' App. 31); that the providing of the room for him was 
made to facilitate the work for Leoffler (Appellees’ App. 32). 

James Lewis Fowler testified as follows: that he was em¬ 
ployed at the Riverside Stadium on January 28, 1942; that he 
was making his rounds when he heard claimant call; that 
claimant asked him to open the door; that somebody had 
gotten in there and tied him up and set the place afire (Ap¬ 
pellees’ App. 32); that claimant's hands and feet were tied 
with sash cord; that they were tied with three or four knots; 
that the knot which tied the claimant’s feet was in back; that 
the mattress was burned at the foot end of the bed (Appel¬ 
lees’ App. 33); that claimant asked the witness to get him to the 
hospital as soon as possible; that claimant was perfectly sober; 
that on one occasion the witness called claimant about three 
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or four o’clock in the morning to spray the ice; that when 
claimant took off on Friday nights his assistant would be there 
(at the Stadium) and when the assistant took off on Tuesday 
night claimant would be there (Appellees’ App. 34). 

Raoul LeMat testified as follows: that he had the job of ice 
making at the Riverside Stadium before Oster had it; that he 
had over forty years’ experience at it; that he, the witness, 
had a bed at the ice rink when he worked there and slept a 
good deal of the time at the rink; that the bed Oster slept on 
was the one the witness gave him when he left there; that a 
man has to be there practically all hours to be sure that the ice 
is in condition (Appellees’ App. 35); that there are over 300 
valves controlling the flow of brine and to insure uniform freez¬ 
ing; that sometimes after the ice making is completed around 
12 or 12:30 o’clock, you might have to keep the pumps run¬ 
ning one or two hours and then shut them off; that if the trou¬ 
ble was not remedied at the time, the ice would get so hard it 
would crack (Appellees’ App. 36); that it is impossible to tell 
what trouble may occur to ice; that a man is subject to be called 
for at night; that on one occasion both Oster and his assistant 
went to their homes in Baltimore overnight and something 
happened and there was no one to fix it (Appellees’ App. 37). 

William Edward Miller testified as follows: that on Janu¬ 
ary 28, 1942, he was employed as assistant ice maker and was 
living at the ice rink and his legal residence was Baltimore, 
Maryland; that he worked with Oster since 1935 (Appellees’ 
App. 37); that Oster was always devoted to his wife and child; 
that the reason Oster did not go to Baltimore oftener was on 
account of the ice; that he, the witness, was always at the rink 
in Oster’s absence and Oster was always there when the wit¬ 
ness was not; that if anything went wrong with the ice the 
watchman would come and call them (Appellees’ App. 38); 
that in Baltimore where he formerly worked they had an en¬ 
gineer watch the ice but at Riverside Stadium they did not; 
that at times they worked all night and day (Appellees’ 
App. 39). 

James Milton testified as follows: that he is employed by the 
Leoffler Company; that he purchased the beds which were used 
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in the room occupied by Oster and Miller and the expenses 
were charged to the Leoffler Company; that the reason the 
room was constructed was that it was handy to have the men 
there; if anything went wrong with the ice they were there to 
see that it was taken care of at any time, day or night; that 
it was a benefit for the company and the men to have them 
there (Appellees’ App. 40). 

Joe Marcey testified as follows: that he was working as an 
instructor at the Riverside Stadium on January 28, 1942; 
that when he went to see Oster at the hospital after he was 
burned Oster told him someone had broken in, that it was 
dark and that he could not tell who it was, that it looked like 
a couple of colored fellows and that they wanted his money 
and tied him to the bed, that he cut his chin and they poured 
something over the bed and set him afire (Appellees’ App. 41). 

Alfred L. Thomas, Superintendent of Leoffler Company, 
testified as follows: that it was very convenient for the 
company to have Oster sleep on the premises (Appellees’ 
App. 41). 

S. G. Leoffler, President of the Riverside Stadium, testified 
as follows: that it was a help to the Company to have Oster 
sleeping on the premises (Appellees’ App. 41); that Milton 
(who testified he got beds for the room) would not go out and 
buy beds unless he got permission to do it (Appellees’ 
App. 42). 

It will be seen from the foregoing reference to testimony 
that the deputy commissioner’s findings of fact are supported 
by evidence and under the authorities cited above should be 
regarded as final and conclusive. 

The meaning of the words “in the course of” and “out of 
the employment” is a question that has been considered on 
numerous occasions by courts all over the country. Since 
these words, or a somewhat similar phrase, appear in almost 
every workmen’s compensation statute, it is not surprising that 
the meaning of these phrases has been the subject of con¬ 
siderable judicial discussion. Before considering the specific 
doctrines that have been evolved by the courts to apply to 
situations such as the instant one, certain general considera¬ 
tions should be kept in mind. It should frankly be recognized 
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that in almost no field of workmen’s compensation law will 
there be a unanimity of court opinion. The multitude of cases 
and infinite variety of situations has inevitably produced a di¬ 
vergence in judicial opinion. For that reason it is necessary 
to discriminate carefully in choosing and evaluating conflicting 
precedents. Considerable weight, of course, must be given to 
opinions of the federal courts under the Longshoremen’s Act, 
for that Act is also the Compensation Act of the District of 
Columbia. Furthermore, it should be kept in mind that the 
Longshoremen’s Act was modeled, indeed taken almost verba¬ 
tim, from the New York Workmen’s Compensation Law: Beth¬ 
lehem Shipbuilding Corp. v. Monahan, deputy commissioner, 
54 F. (2d) 349 (C. C. A. 1,1931); Luckenbach Steamship Co. v. 
Marshall, deputy commissioner, 49 F. (2d) 625 (D. C. Ore. 
1931); Mahoney v. Marshall, deputy commissioner, 46 F. (2d) 
539 (D. C. W. D. Wash. N. D. 1931); Hartford Accident and 
Indemnity Co. v. Hoage, deputy commissioner, 85 F. (2d) 411 
(App. D. C. 1936). Accordingly, federal courts have repeat¬ 
edly said that interpretations of the New York courts under 
the New York Workmen’s Compensation Law, particularly 
those constructions rendered before the Longshoremen’s Act 
was adopted, are to be deemed incorporated into the Long¬ 
shoremen’s Act; for when Congress adopted the wording of 
the New York statute it must have approved all judicial con¬ 
structions that had been made of that wording. West Penn 
Sand & Gravel Co. v. Norton, deputy commissioner, 95 F. (2d) 
498 (C. C. A. 3); see also Capital Traction Company v. Hof, 
174 U. S. 1; Metropolitan Railroad Co. v. Moore, 121 U. S. 
558; Bethlehem Shipbuilding Corp. Ltd. v. Monahan, deputy 
commissioner, 54 F. (2d) 349 (C. C. A. 1,1931). 

In, addition to the discrimination to be made between the 
opinions of various jurisdictions on the basis suggested above, 
one other basis of discrimination should be kept in mind. It 
should be remembered that the purpose of the workmen’s com¬ 
pensation laws was to do away with the technical defenses 
available to the employer at common law, to do away with the 
conceptions of negligence, contributory negligence, assumption 
of risk, frolic, and detour-conceptions which materially im¬ 
paired the right of an employee to recover for injuries that he 
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sustained. Workmen’s compensation legislation was designed 
to place on the industry the risk of injury to employees, and 
to provide employees essentially with an insurance against in¬ 
dustrial accidents. 

! Since workmen’s compensation legislation was remedial in 
nature, courts have unanimously adopted a rule of liberal con¬ 
struction in interpreting such legislation, and have adopted 
numerous other devices, such as presumptions that an injury 
arose out of and in the course of employment, to make the 
coverage of the statute as comprehensive as possible. The 
reading of workmens compensation cases discloses, for the 
most part, a conscious judicial effort to give the widest pos¬ 
sible application to workmen’s compensation statutes. 

! While almost all courts have paid lip service to the rule of 
liberal construction, there are some courts which have re¬ 
surrected the common-law notions in the administration of 
workmen’s compensation statutes. In accordance with the 
rule of liberal construction, greater weight should be given to 
the opinion of courts which consider the broad aspects of work¬ 
men’s compensation legislation in deciding the legal issues 
which confront them. 

An examination of the cases with these criteria in mind dis¬ 
closes that Oster has an unmistakable right to recovery, for 
not only have the New York courts allowed recovery in simi¬ 
lar situations—but those courts which have examined the basic 
principles of the right to recovery in such situations and which 
have considered those principles in the light of the purpose of 
workmen’s compensation legislation have unanimously 
reached the conclusion that injuries suffered under circum¬ 
stances similar to those in the instant case are compensable. 

One of the earlier cases under the New York law was that 
of Greenberg v. Voit, 224 App. Div. 799, affirmed 250 N. Y. 
543. In that case the employee was killed by a stray bullet 
in the course of a fight between police and bandits while the 
employee was engaged in sweeping a front stoop of his em¬ 
ployer’s place. The employer appealed from an award to 
the widow upon the ground that the risk was one coming to the 
general public and contended, as in the instant case, that his 
occupation involved no special danger of such injury. The 
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courts, however, affirmed the award unanimously, and with¬ 
out opinion. 

Under the workmen’s compensation law of the District of 
Columbia as interpreted by this Court, injuries resulting from 
an assault by a stranger are compensable when the assault oc¬ 
curs on the industrial premises where his employment requires 
the employee to be. In the case of Hartford Accident and 
Indemnity Company v. Hoage, deputy commissioner, and Gus 
Malouhous, 66 App. D. C. 160, 85 F. (2d) 417, where the em¬ 
ployee was stabbed by a stranger, this Court said: 

We are of the opinion upon the undisputed facts in 
this case that the claimant’s injury arose out of his em¬ 
ployment, because the terms and conditions of his em¬ 
ployment placed the claimant in the position wherein 
he was assaulted by the assailant and sustained the in¬ 
juries from which he suffered. The place where plain¬ 
tiff was assigned to work was open to all customers of 
the employer’s restaurant or those who sought to go 
from the restaurant to the bathroom and was practically 
open to entrance by the public. The place was within 
the industrial premises of the employer. It is true that 
claimant’s injury was inflicted by a drunken or crazed 
stranger and was not such a danger as would ordinarily 
be apprehended by either the employer or the employee. 
Nevertheless, it was suffered by the claimant when at 
his place of duty, when upon the industrial premises of 
his employer, and while he was engaged at the work for 
which he was employed. [Italics supplied.] 

In the case just quoted from, the Court reviewed a number 
of cases which were similar in principle. 

' In the case of Hartford Accident and Indemnity Co. v. Car - 
dillo, deputy commissioner, 72 App. D. C. 52, 112 F. (2d) 11, 
certiorari denied 310 U. S. 649, which also arose under the work¬ 
men’s compensation law of tihe District of Columbia, this 
Court enunciated certain principles, which are equally appli¬ 
cable in the instant case, as follows: 

The statute creates a presumption “in the absence of 
substantial evidence to the contrary—(a) That the 
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claim comes within the provisions of this chapter” (33 
U. S. C. A. sec. 920 (a)). That the injury occurs in 
the course of the employment strengthens the presump¬ 
tion that it arises out of it. Moreover, “where there is 
doubt, it should be resolved in favor of the injured em¬ 
ployee or his dependent family.” {Fidelity & Casualty 
Co. of New York v. Burris, 1932, 61 App. D. C. 228, 
59 F. (2d) 1042) 

***** 

We have held that where an employee's work ex¬ 
poses him “to a risk or hazard to which the general 
public is not exposed, and an injury results therefrom, 
the injury arises out of and in the course of the em¬ 
ployment.” * * * It is not the peculiar nature of 

the environment or of the risk, provided it is accidental, 
but the fact that the work brings the worker within the 
orbit of whatever dangers the -environment affords that 
! is important. It follows also that it is not necessary 
for the injury or the risk to be “natural.” “normal,” or 
predictable. When it is so, this fact, like “special dan- 
I ger,” makes causal connection between work and in¬ 
jury more plain. But the very essence of compensa¬ 
tion is that the injury be accidental, and that means 
unexpected. 

***** 

It is immaterial whether the place is the employer’s 
premises or a street; whether the risk arises from physi¬ 
cal features or human agencies connected with the 
place; whether it is a common occurrence or an extraor¬ 
dinary happening; one which threatens only employees 
at work or others also. That this is true appears also 
from the opinion’s reliance upon cases from other juris-' 
dictions. Among these are Entrocut v. Paramount, 
etc., Co., 1928, 222 App. Div. 844, 226 N. Y. S. 808, 
where a waiter in a restaurant was shot when a re¬ 
volver being cleaned by a policeman waiting to be 
served went off accidentally or negligently, and Green¬ 
berg v. Voit, 1929, 250 N. Y. 543, 166 N. E. 318, where 
a janitor cleaning his employer’s front steps was killed 
by gangsters who passed through the adjacent street 
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shooting indiscriminately from an automobile. The 
last case adds the feature that volitional, criminal action 

may be a peril of the working environment. 

***** 

No common denominator for the cases can be found 
in the nature of the specific act or event which is the 
immediate cause of the injury. Whether it is “nat¬ 
ural” or abnormal, occurs on or off the employer’s 
premises, consists in the action of physical or human 
agencies and, if the latter, is reflex or volitional, lawful 
or unlawful, by one deranged or responsible, the com¬ 
mon element is to be found in a broader and more 
fundamental principle. It is stated by Cardozo, J., in 
Leoribruno v. Champlain Silk Mills, 1920, 229 N. Y. 
470, 128 N. E. 711, 13 A. L. R. 522, as follows: “The 
claimant was injured, not merely while he was in a fac¬ 
tory, but because he was in a factory, in touch with as¬ 
sociations and conditions inseparable from factory life.” 
Not the particular or peculiar character of the associa¬ 
tions and conditions, but that the work creates and sur¬ 
rounds the employee with them is the basic thing. 

Nor is it necessary, as these cases show, that the par¬ 
ticular act or event which is the immediate cause of the 
injury be itself part of any work done for the employer 
by the claimant or others. Otherwise no award could 
be given for many injuries now compensated, such as 
those caused by stray bullets, unexplained falls, objects 
falling from outside the employer’s premises and work 
(Bandassi v. Molla, 1922, 200 App. Div. 266, 192 
N. Y. S. 776), many street risks, horseplay, most as¬ 
saults and many other causes. “The risks of injury in¬ 
curred in the crowded contacts of the factory through 
the acts of fellow workmen are not measured by the 
tendency of such acts to serve the master’s business.” 
Leoribruno v. Champlain Silk Mills, cited supra, 128 
N. E. 712 (Loc. cit.). Not that the act is in the line 
of duty, or forwards the work, or creates special risk, 
but that the work brings the employee within its peril 
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makes it, for purposes of compensation, “part of the 
work.” 

In the case of Scott v. Hoage, deputy commissioner, 63 App. 
D. C. 391, 73 F. (2d) 114 (which arose under the workmen’s 
compensation law of the District of Columbia), the factual 
situation was somewhat similar to that in the instant case. 
There the employee, a janitor, who lived in quarters furnished 
by the employer in the basement of the building was burned 
during the early hours of the morning by a fire in the base¬ 
ment. The employer and carrier controverted the claim for 
compensation upon substantially the same grounds as in the 
instant case, namely, that deceased’s death did not arise out 
of and in the course of employment; that the death was caused 
solely by intoxication and that it may have been due to homi¬ 
cide or to some other condition. The deputy commissioner 
rejected the claim and the United States District Court for 
the District of Columbia sustained the deputy commissioner 
but this Court reversed the lower court. Quoting from the 
syllabus of Giliotti v. Hoffman Catering Co., Inc., 246 N. Y. 
279, 158 N. E. 621, 56 A. L. R. 500, this Court said: 

We copy the syllabus of the opinion in that case as 
a clear exposition of the law upon the subject: “An 
award under the Workmen’s Compensation Law is 
properly made for the death of a chef employed for a 
definite term at a weekly wage together with room and 
board, who, at the end of the day’s work, had retired 
to his room in a section of the hotel provided for the 
help and, while there, was suffocated to death by a fire 
which occurred in the hotel. The relation of employer 
and employee did not cease because the employee was 
off duty. There was a continuity of employments 
Sleeping on the premises in a room provided by the 
employer in the servants' quarters was an incident of 
the employment, mutually beneficial to employer and 
employee, not a temporary suspension of, it. And death 
arose out of the employment. The danger from fire to 
which the employee was exposed attached specially to 
the premises where he was employed; it was peculiar to 
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the situation and a risk to which his employment ex¬ 
posed him.” [Italics supplied.] 

Moreover, if the injury was caused by the willful act of a 
third person directed against Oster because of his employment, 
it would not be necessary to find that the injury arose out of 
and in the course of his employment. In the case of Maryland 
Casualty Co. v. Cardillo, deputy commissioner, 71 App. D. C. 
160, 107 F. (2d) 959, involving a claim for compensation aris¬ 
ing out of an assault upon an insurance agent or collector, this 
Court said: 

Appellant denies that the evidence supports any 
of these findings. 

We think it supports them all; but the view we take 
of the case makes it unnecessary to rehearse the evi¬ 
dence on the question whether the injury arose “out 
of and in the course of employment,” and we have 
omitted most of that evidence. We think the evidence 
which we have recited supports the finding that the 
assault and robbery were “directed against” the em¬ 
ployee because of his employment; and this is sufficient. 
***** 

The term “injury,” the statute tells us, “* * * 
includes an injuiy caused by the willful act of a third 
person directed against an employee because of his 
employment.” Grammatically, this final clause of Sec¬ 
tion 2 (2) is unqualified; it is not cumulative with, 
but independent of, the statement in the first clause 
that injury “means accidental injury or death arising 
out of and in the course of employment.” When the 
facts come, as they do here, within the final clause, we 
need not inquire whether the “willful” injury of the 
final clause can be regarded as “accidental.” Similarly, 
we need not inquire whether it can be regarded as 
“arising * * * in the course of employment.” No 
logical reason appears for distinguishing in this respect 
between the two parts of the first clause, and importing 
the later part, though not the earlier, into the final 
clause. Considerations of policy paint in the same di- 
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rection. If a man's employment exposes him to spe¬ 
cial risk of attack not only during working hours, but 
during certain off hours also, it is as socially desirable 
that the industry carry the off-hour risk as that it carry 
the working-hour risk. Both alike are hazards of the 
industry. Moreover, compensation acts “should be 
construed liberally in furtherance of the purpose for 
which they were enacted and, if possible, so as to avoid 
incongruous or harsh results.” [Italics supplied.] 

The above argument relates principally to the question 
whether the injury sustained by Oster arose out of and in the 
course of his employment. In the discussion of apellant’s 
brief, we shall answer appellant's contention that the injury 
was self-inflicted or resulted from claimant’s intoxication. 

APPELLANT’S BRIEF 

Point II of appellant’s brief is addressed to the proposition 
that unreasonable or speculative findings of fact not sub¬ 
stantiated by evidence are insufficient to support an award, or 
as it is more generally stated, “findings of fact not substan¬ 
tiated by evidence are unreasonable and speculative and are 
insufficient to support an award.” We agree with this pro¬ 
nouncement and with its converse, namely, that findings which 
are supported by evidence are final and conclusive. In the 
first case cited by appellant (page 11 of brief) in support of 
this principle, Carson v. CardiUo, deputy commissioner, 132 
F. (2d) 604, decided December 21,1942, this Court said: 

We have said more than once in these cases that the 
findings of the Deputy Commissioner, if supported by 
substantial evidence, are conclusive on us, whether 
those findings result in the grant or denial of a claim 
to compensation. 2 

In footnote “2” of said opinion, this Court cited eight cases 
previously decided by this Court in which the same principle 
was stated. 

On pages 10 and 11 of appellant’s brief, it is stated: 

It is well settled law that where the findings of fact 
are unreasonable or are founded upon speculation and 
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conjecture the court should set aside the award. Where 
the Deputy Commissioner makes deductions or draws 
inferences they must be logical and based upon estab¬ 
lished facts, otherwise such deductions and inferences 
are speculative and an award based thereon is not in 
accordance with law. These principles are so well 
known and recognized by this Honorable Court that it is 
felt unnecessary to do more than cite a few of the cases 
as follows: 

It will be seen that more than one principle is stated in 
the quotation. It is necessary, therefore, to examine the au¬ 
thorities allegedly supporting them to see which, if any, of the 
principles they support. The first case cited, Carson v. Cardillo, 
deputy commissioner, supra, is authority merely for the prop¬ 
osition that the findings of the deputy commissioner, if sup¬ 
ported by evidence, are conclusive. The second citation, Pow¬ 
ell v. Hoage, deputy commissioner, 61 App. D. C. 99, 57 F. (2d) 
766, holds: 

We therefore reach the conclusion that the cases in 
which we may set aside an order of the Commissioner 
as “not in accordance with law” are only those in which 
it appears that there is an error of law, or in which the 
order of the Commissioner is not supported by substan¬ 
tial evidence, as well, of course, in those in which it is 
arbitrary and unreasonable. If the finding, however, is 
supported by substantial evidence, it is final. 

The third case, New Amsterdam Casualty Co. v. Hoage, dep¬ 
uty commissioner, 60 App. D. C. 40, 46 F. (2d) 837, held, in 
substance, that the presumption that the claim comes within 
the provisions of the Act gives way if substantial evidence to 
the contrary is introduced and no other evidence is introduced 
on behalf of the claimant. The Court stated that the infer¬ 
ence that the employee was on company business at the time 
of the accident was inconsistent with the established facts and 
that an award based thereon was so arbitrary and unreason¬ 
able as to be not in accordance with law. The evidence clearly 
showed that the employee had gone to cash a personal check 
and pay a personal bill. 
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In the fourth case. Indemnity Insurance Co. of North Amer¬ 
ica v. Hoage, deputy commissioner , 61 App. D. C. 173, 58 F. 
(2d) 1074, the Court reweighed and revalued the evidence be¬ 
fore the deputy commissioner and came to a different con¬ 
clusion from the deputy commissioner upon a finding of fact 
as to whether or not the injury arose out of and in the course 
of the employment. The Supreme Court, however, reversed 
and reinstated the award of the deputy commissioner. 

In the fifth case, U. S. Fuel Co. v. Industrial Commission, 310 
Illi 85, 141 N. E. 401 (1923), a miner was found dead at the 
bottom of a shaft and the evidence indicated that contrary to 
orders, he had opened the gates of the enclosure at the top of 
the shaft upon arrival at the mine from home. 

The sixth case, Carroll v. Knickerbocker Ice Co., 218 N. Y. 
435, 113 N. E. 507 (1916) involves solely the question whether 
hearsay evidence in the nature of declarations by the deceased 
employee as to the manner in which the accident happened is 
sufficient to support an award. Section 6S of the New York 
law (which was the section being construed) was subsequently 
amended in 1922 to make such evidence sufficient. The sec¬ 
tion, as amended and renumbered 118, was adopted into the 
Longshoremen’s Act as section 23 (a). 

On page 11 of appellant’s brief, it is stated: 

It is contended by the appellant that in this case the 
Deputy Commissioner failed to state his findings of 
fact positively and without equivocation or qualifica¬ 
tion, but that on the contrary he made illogical deduc¬ 
tions and drew unwarranted inferences, based on specu¬ 
lation rather than on the established facts. 

Passing the intimation in the quotation that “illogical deduc¬ 
tions” and “unwarranted inferences” are the “contrary” of 
findings stated positively and without equivocation or qualifi¬ 
cation, it is submitted that a reading of the findings of the 
deputy commissioner will show that they are positive, unequiv¬ 
ocal, unqualified, and unusually full and complete. As was 
stated by the late Mr. Justice Cardozo in the case of Sweeting 
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v. American Knife Co., 226 N. Y. 200, 123 N. E. 82, affirmed 
250 U. S. 596: 

These findings, therefore, would be adequate even if 
the Commission were a court. But in truth it is not a 
court and the niceties of code practice have no place in 
its procedure. Its decision states the facts essential to 
liability. No more should be expected. 

The fact that appellant criticizes the use of but two words 
in the compensation order which comprises six pages, is in 
itself an indication that the compensation order is substan¬ 
tially beyond criticism. Moreover, in stating that the in¬ 
truders “had apparently secreted themselves on the premises” 
and “in some manner got into his room,” the deputy commis¬ 
sioner was merely giving his opinion as to the manner in which 
the assault occurred; it was not necessary for the deputy com¬ 
missioner to do this; it would have been sufficient to find that 
Oster was assaulted, without attempting to venture an opin¬ 
ion or explain how the attackers gained entrance to his room; 
appellant’s objection, therefore, is addressed to findings which 
are superfluous. If the findings which appellant finds objec¬ 
tionable, were eliminated, the compensation order would still 
be complete. The only essential findings are that Oster was 
employed by the Leoffler Company at Riverside Stadium; that 
he was provided by his employer with a room on the premises 
for sleeping purposes so that he would be near his work and 
always available to call if necessary; that while occupying this 
room he was assaulted by intruders. All other facts found 
by the deputy commissioner are evidentiary facts which, while 
interesting as indicating how the deputy commissioner arrived 
at the ultimate facts, are not necessary. 

Appellant has spent considerable time in its brief review¬ 
ing a part of the testimony (including purported statements 
made by Oster while he was irrational due to extreme pain 
and morphia administered to him), from which it is argued 
that the deputy commissioner should have come to a differ¬ 
ent conclusion from the one he did. This Court and others 
have stated on several occasions that they will not weigh the 
evidence, nor will they substitute their judgment for that 
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of the deputy commissioner; Groom v. Cardillo, deputy com¬ 
missioner, supra, 73 App. D. C. 358, 119 F. (2d) 697; Lumber 
Mutual Insurance Company v. Locke, deputy commissioner, 
60 F. (2d) 35 (C. C. A. 2, 1932); Henderson, deputy com¬ 
missioner v. Jones, 110 F. (2d) 952 (C. C. A. 5, 1940); South¬ 
ern Steamship Company v. Norton, deputy commissioner, 101 
F. (2d) 825 (C. C. A. 3,1939). 

Appellant's position in the instant case is based upon a 
misapprehension that, in support of an award for injuries 
resulting from assault, the deputy commissioner was required 
to find and actually did find that the assault was made upon 
Oster by a third person directed against him because of his 
employment. In this connection it is stated under Point III 
of appellant’s brief on page 18: 

Under section 2 (2) of the Longshoremen’s <fe Har¬ 
bor Workers’ Compensation Act injuries occasioned by 
an assault are compensable only if the assault is 
directed against the employee because of his employ¬ 
ment. 

We have seen from the case of Maryland Casualty Company v. 
Cardillo, supra, 71 App. D. C. 160,107 F. (2d) 959, from which 
we quoted above, that there is no such requirement in the com¬ 
pensation law; in view of the misapprehension, appellant’s 
brief is substantially addressed to showing that there is no 
evidence to support a finding which the deputy commissioner 
did not make and was not required to make, and the brief does 
not attempt to show that there was no evidence to support the 
actual finding that the injury “arose out of and in the course of 
the employment.” 

In the several cases which arose under the District of Colum¬ 
bia workmen’s compensation law, decided by this Court, which 
are cited by appellant on pages 18 and 19 of its brief in support 
of the proposition that an assault to be compensable must be 
directed against the employee because of his employment, the 
assault took place between two co-employees, so that it became 
important to determine whether the employment caused the 
assault or whether it was a purely personal matter, unrelated 
to the employment. In the cases cited, the deputy commis- 
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sioner’s finding that the quarrel or fight was or was not related 
to the employment was left undisturbed by this Court. 

Regarding the quotation from Corpus Juris on page 19 of 
appellant’s brief to the effect that an assault committed upon 
an employee by a third party for personal reasons does not 
arise out of the employment, attention is respectfully directed 
to the fact that the deputy commissioner in the instant case 
did not find that the attack was made for personal reasons, 
but on the contrary found “that it was not a personal act or a 
matter of personal animosity.” 

Regarding the quotation from Corpus Juris on page 19 of 
appellant’s brief, to the effect that not every injury received by 
an employee occupying quarters given him as part of his pay is 
compensable, and that an injury disassociated from his em¬ 
ployment resulting from a personal act which would be as likely 
to occur anywhere and any place the employee happens to live, 
does not arise out of employment, it is only necessary to say 
that Oster did not occupy the quarters where the injury oc¬ 
curred as part of his pay, but as part of his job; that his em¬ 
ployment brought him in contact with the conditions which 
gave rise to the injury, and finally, that the injury did not occur 
from a personal act disassociated from his employment. 

The cases cited by appellant on page 19 of its brief, ap¬ 
parently in support of the quotations from Corpus Juris, just 
referred to, can hardly be considered authorities of modern 
compensation law. Whatever they may have stood for in the 
past, the courts today would blush if perchance they gave ut¬ 
terance to principles therein enunciated. Typical of the cases 
cited is the case of Pioneer Coal Co. v. Hardesty , 77 Ind. App. 
205,133 N. E. 398 (1921), wherein a night watchman was shot 
and killed by an intruder while on duty, and was denied com¬ 
pensation by the court because there was no evidence that the 
intruder shot him as a watchman. 

The final reason advanced in appellant’s brief why Oster 
should not receive compensation for his injuries is that they 
were caused solely by his intoxication or willful act. The em¬ 
ployer and insurance carrier failed to prove before the deputy 
commissioner that the injuries were due to Oster’s intoxication 
or willful intention to injure himself or another; in fact, James 
Lewis Fowler, the watchman, testified that claimant was “per- 
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fectly sober’ (Appellees’ App. —). In section 20 (c) and (d) 
of the compensation law it is provided that, in the absence of 
substantial evidence to the contrary, it shall be presumed: 

(c) That the injury was not occasioned solely by the 
intoxication of the injured employee. 

(d) That the injury was not occasioned by the willful 
intention of the injured employee to injure or kill him¬ 
self or another. 

In view of the presumption of section 20 (c) and (d) of the 
compensation law, the burden was upon the employer and car¬ 
rier to establish that Oster s injury was occasioned “solely” 
by his intoxication or by his willful intention to injure him¬ 
self or another. There is evidence, referred to above in the 
narration of the testimony,' *iat Oster was sober at the time 
of the injury. In any event, appellant failed to establish that 
Oster s injury resulted solely from his intoxication or his will¬ 
ful intention to injure or kill himself or another; in fact, ap¬ 
pellant did not even contend before the deputy commissioner 
that Oster’s injury resulted “solely” from his intoxication. 
The language of this Court in Maryland Casualty Co. v. Car- 
ditto, supra , the so-called Najjum case, is particularly appro¬ 
priate on this point. There it was said that: 

If Najjum’s drinking was, as appellant contends, a 
violation of orders, that fact does not bar compensa¬ 
tion. Capital Transit Co. v. Hoage, 65 App. D. C. 382, 
84 F. (2d) 235. Appellant urges that the injury which 
caused death “was occasioned solely by the intoxication 
of the employee,” and is therefore non-compensable 
by the terms of Section 3(b). No doubt Najjum’s in¬ 
toxication was one cause of the bodily injuries which 
he received. But in order to conclude that they were 
“occasioned solely” by the intoxication it would be nec¬ 
essary to conclude not only that they were not oc¬ 
casioned by the employment, but also that they were 
not occasioned by the murderous assault which actually 
inflicted them. 

The finding of the deputy commissioner to the effect that 
Oster’s injury was not occasioned solely by his intoxication or 
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by his willful intent to injure himself or another is one of fact 
which like other questions of fact is final and conclusive where 
supported by evidence. 

CONCLUSION 

It was the duty of the deputy commissioner as the trier of 
the facts to determine from all the evidence adduced before 
him, whether the injuries were self-inflicted or whether they 
were sustained as the result of an assault by intruders. The 
deputy commissioner saw the witnesses and heard them testify; 
it was his sole province to determine the credibility of the wit¬ 
nesses and he could believe all or any part of the testimony 
according to his own sound judgment of its truthfulness and 
reliability: Wilson & Co., Inc., v. Locke, deputy commissioner, 
50 F. (2d) 81 (C. C. A. 2, 1931); Rakowski’s case, 173 N. E. 
521 (Mass. 1930); Benjamin v. Rosenberg Bros, et al., 167 
N. Y. S. 650 (1917), afFd 223 N. Y. 569. There was evidence 
from which the inference could be drawn that the injuries 
were accidental and such evidence supported the presumption 
against self-injury. Sullivan v. Casimir Co., Inc.. 258 App. 
Div. N. Y. 830 (1939). 

Appellant contends in its brief that the deputy com¬ 
missioner’s decision in this case was “illogical.” It is submitted 
that a decision denying compensation would have been more 
illogical. The evidence establishes beyond question that Oster 
sustained injury resulting in severe bums; that he was subject 
to call by his employer at all times; that the employer fur¬ 
nished the employee with sleeping quarters; and that the injury 
occurred on the industrial premises of the employer. When 
Oster established these facts a prima jade showing had been 
made in support of his claim. In view of the presumptions in 
section 20 of the compensation law, when such prima jade 
showing had been made, it was incumbent upon appellant, in 
order to be relieved of liability to pay compensation, to estab¬ 
lish by “substantial evidence” (1) that the claim did not come 
within the Act, or (2) that it was occasioned “solely” by intoxi¬ 
cation, or (3) that it was occasioned by the willful intention 
pf the employee to injure himself or another. It is respectfully 


26 


submitted that appellant wholly failed to establish any of these 
defenses by substantial evidence, or even convincing evidence; 
hence the deputy commissioner properly awarded compensa¬ 
tion. 

There is an absence of evidence of any reason or motive for 
self-injury. In order to defeat the employee’s right to compen¬ 
sation on the self-inflicted injury theory, the court would have 
to believe, contrary to the finding of the deputy commissioner, 
that Oster tied his hands and feet with a sash cord, poured 
inflammable fluid over his body, ignited it and voluntarily 
subjected himself to the most painful and agonizing injuries. It 
is submitted that such view would be clearly illogical. The 
court, moreover, in order to sustain such a theory, would have 
to ignore all of the evidence in the record relative to the assault 
upon Oster by intruders. 

Appellant’s intoxication theory appears to be equally illog¬ 
ical. There was positive evidence that Oster was sober at 
the time of injury. It appears that counsel for the appellant 
rely upon statements which the police officers testified that 
Oster made to them, to the effect that he (Oster) was drunk 
and did not know what had happened. In this connection it 
is interesting to note that counsel for appellant did not cross- 
examine Oster on such statement, and the proven physical 
facts, such as the tying of his hands and feet, Oster’s call for 
help, opening of the door to his room with his feet, etc., indi¬ 
cate that he was conscious and not drunk. 

One more word about “presumptions.” They are not to 
be lightly regarded. The latest expression of the Supreme 
Court on the presumptions in section 20 (a) of the compensa¬ 
tion law will be found in Davis v. Department of Labor and 
Industries of Washington , 63 S. Ct. 225, decided December 
14, 1942, where it was said that: 

Faced with this factual problem we must give great— 
indeed, presumptive—weight to the conclusions of the 
appropriate federal authorities and to the state stat¬ 
utes themselves. Where there has been a hearing by 
the federal administrative agency entrusted with broad 
powers of investigation, fact finding, determination, 
and award, our task proves easy. There we are aided 
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by the provision of the federal act, 33 U. S. C. sec. 920, 
33 U. S. C. A. sec. 920, which provides that in proceed¬ 
ings under that act, jurisdiction is to be “presumed, in 
the absence of substantial evidence to the contrary.” 
Fact findings of the agency, where supported by the evi¬ 
dence, are made final. Their conclusion that a case 
falls within the federal jurisdiction is therefore entitled 
to great weight and will be rejected only in cases of ap¬ 
parent error. It was under these circumstances that 
we sustained the Commissioner’s findings in Parker v. 
Motor Boat Sales, supra. 


In view of the foregoing, it is respectfully submitted that 
the compensation order was in accordance with law and that 
the order of the court below dismissing the complaint was 
proper and should be affirmed. 
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APPELLEES’ APPENDIX 


John Gordon Oster: 

(75) DIRECT EXAMINATION 

By Mr. Mullen : 

Q. Mr. Oster, tell us your full name, age, and residence. 

A. My name is John Gordon Oster. I am thirty-nine 

(76) years old and I will be forty years old my next birth¬ 
day. 

Q. And where do you live? 

A. I live in Baltimore, Maryland. 

Q. Are you married or single? 

A. Married. 

Q. Are you living with your wife? 

A. Yes. 

Q. Do you have a family? 

A. Yes, sir. 

Q. How large a family? 

A. One child. 

Q. And how old is that child? 

A. Nine months. 

Q. Your child is nine months old now? 

A. Yes, sir. 

Q. On January 28, 1942, were you in the employ of S. G. 
Leoffler Operating Company? 

A. Yes, sir. 

Q. What capacity, please; just tell the court. 

A. Well, I was technician, ice technician; ice maker. 

Q. And in our language, what does that mean, ice techni¬ 
cian? 

A. Ice-maker. 

Q. And your duties are what? 

A. My duty is to keep the ice in good condition for 

(77) the skaters. 

Q. Were you not employed only during certain 
seasons of the year? 
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A. Yes, sir. 

Q. And what season? 

A. Five and a half months in the winter months. 

Q. How long had you, prior to that time, been in the em¬ 
ploy of the S. G. Leoffler Operating Company? 

A. This was my third season, this last year. 

Q. You are skilled in the art of ice making, are you? 

A. This was my fourteenth year; I had been eleven years 
in Baltimore in that same business. 


(79) Q. Now, from here on you can go on and tell the Court 
in your own way, and take all the time you want to, and 

tell him everything that happened, just what happened, your 
own story, and relate it carefully and slowly and distinctly as 
well. 

A. It was on a Tuesday night after a hockey game and 
after the hockey game we had a lot of hockey practice which, 
of course, throwed me back well, as close as I can figure it, 
an hour, and then a visiting team, I have fourteen pairs of 
skates for them to sharpen before they left for New York, 
the New York Rovers, a hockey team, and I had fourteen 
pairs of skates to sharpen. That takes between one 

(80) hour and a half to two hours to sharpen them skates. I 
started to sharpen the skates while the practice skat¬ 
ing was going on. I did not finish them all. I had to go out 
and make my ice when the practice was over. I think it was 
a quarter of one; I think it was a quarter of one, as close as 
I can figure. 


, j - ^1 By the Deputy Commissioner: 
*/>**] J j&'tn the morning? 

I Hr' A. Yes; and after w 
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we made our ice, from a quarter to one it 
^ took about an hour or an hour and a half, and after I got 
through making my ice then my two instructors which were 
helping me, they left, and I finished my skates and went up 
town and got something to eat, went up to O’Donnell’s sea food 

place, and when I came back- 

J3- (Interposing.) How long were you out? 

^ A. Well, about, T don’t think over an hour or an hour and 
fifteen minutes; maybe an hour and ten minutes, and when I 
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came back I was going to go horseback riding the next morning. 
I have wanted to go horseback riding for the last two seasons 
since I have been over there and in the garage I had all of my 
riding equipment, downstairs, and I put them on. I had not 
had the boots on for three years and I wanted to see if they fit 
all right and if everything was all right. So I went upstairs. 
The doors were all open; nothing was locked; the doors were all 
left open from the time the hockey game went on until 

(81) after I got through work. It seemed to me that I got off 
in a doze and then I hea rd a lot, pf scuffling in the room 

and then the first thing I know a light was lit and ! jumped up, 
a flashfight,'ahd the flashlight was in my face and a revolver was 
right underneath the flashlight, like whoever it was was holding 
the revolver underneath the light, like that, right back (indi¬ 
cating) this way, and it looked right big to me, the revolver did, 
and the first thing I knowed someone said: “Where is your 
money?” It sounded to me like Negro voices, colored voices. 
I was still dumb-struck. I said: “I have not any money.” 
Then the first thing I knew I was hit underneath the chin here 
(indicating) where I had six or seven stitches, the doctor told 
me, put underneath there. When I came to, I do not know 
what time it was, how late it was. I know I was bound and 
although it was dark they were still around there, and they 
asked me was I yet going to tell them where my money was. 
They thought I had the whole night’s receipts. 

Q. They were still around when you came to? 

A. Oh, yes; they were still around when I came to, 

(82) maybe, see, five, ten or fifteen minutes, whatever it was. 
I knew I was bound. I could not move my hands or feet 

and I was still laying on the cot. Then they said that they 
would burn the place down if I did not toll them where my 
money was. I did not hear anything from then on. It seems 
I remember them striking a match and then I went off, went off 
again and I could not think and I kind of fell unconscious, 
and when I woke up I found myself laying on the floor in this 

burning stuff, and my hands were burned and I knew I was- 

• * * * * 

When I came to I must have been screaming because the 
watchman, I understand, was making his five o’clock round 


and he must have just gotten down there when he heard me 
screaming, and he was going to break the door in. I kind of 
wiggled to the door, and that is how I dislocated the nuts 

(83) on the bolt, I kicked the bolt over with my feet—I knew 
where the bolt was, and the minute I kicked the bolt 

over with my feet he raised the trap door up and I slid down 
the steps clear to the bottom. That is when he helped me up 

and untied me. That is my whole story as true as I know it. 

****•» 

(84) Q. Did your duties necessitate your presence on the 
job at all hours? 

/ A. It did. I had to be there twenty-four hours a day to 
• keep that ice in good shape or I would not hold the job long. 

Q. Do you know who installed that cot on which you were 
when this happened? 

A. Well, Mr. Leoffler furnished all the furniture that I used. 
Q. What was that purpose for? 

A. That was for us to live there, our room. 

* * # * • 

(86) Q. Were you under the influence of any intoxicating 
liquor? 

A. No, decidedly not. 

Q. Have you ever been told by a doctor at the hospital or 
anyone who rendered you so-called first aid or help that you 
were under the influence of liquor? 

A. No. 

Q. Was your sobriety ever questioned by any doctor? 

A. Not that I know of. 

# # * f * 

(96) We were on duty twenty-four hours a day. We could 

be called any hour to get up and fix the ice. 

• # * * « 

(103) Q. Did you have any regular hours of employment? 
A. No, sir; no regular hours of employment. 

(104) Q. You were on call any time during the day or 
night? 

A. Yes, any time during the day or night; yes, sir. 
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(106) Q. The providing of this room and cot were only 
made to facilitate the work to Mr. Leoffler. Is that 

true? 

A. Yes. 

James Lewis Fowler: 

(119) Q. You were employed at the Riverside Stadium on 
January 28th last? Is that correct? 

A. Yes. 

Q. And you were there on that date at about approximately 
five o’clock? 

A. Yes, I was there from seven o’clock in the evening to 
seven o’clock the following morning. 

Q. At or about five a. m. did anything unusual oc- 

(120) cur that you can now narrate? 

A. Not at five a. m. 

Q. At about what time? 

A. About five-ten, when I was making my rounds. 

Q. Tell his Honor, please, if you will, what happened; tell 
what happened at five-ten when, as you say, sir, you were 
making your rounds. 

A. I started at my rounds at five o’clock; that was the five 
o’clock round, and there are seven watch clock stations there 
to punch and I had punched four. I was on my way to the 
fifth station when I heard Gordon call. 

I unlocked the garage door. 

He said: “Mr. Fowler, for God’s sake open this door. Some¬ 
body has got in here and tied me up and set the place afire.” 

I went up the steps and he said: “Shove up on it.” 

I kept shoving up on it and he kept saying: “Shove up on 
it.” 

We could not unfasten it and I made every attempt to get it 
open, and as I went over on to the south end of the door, as I 
got over there I felt that the door had got loose, and I even got 
my fingers between the door and the latch it rested on and I 
thought they were gone, and then I got down to the garage 
to get a sledge hammer and work on the door, and I got the 
sledge hammer and as I got it Gordon said: “I have it un¬ 
locked” and he said: “Push it up”; he said: “push it up,” and I 




34 


(121) pushed it up and pushed it back in position against the 
wall and I turned to go down the steps to get the sledge 

hammer, where I knew it was, and when I came downstairs he 
was there, and I asked him: “How did you get down?” He 
said: “I slid down,” and if I was put on the witness stand, as it 
is, to swrear how he came down, I could not tell because I did 
not see him when he came down. 

Q. What was his condition when you saw him down there 
and he said that he had slid down? 

A. Well, he was tied. 

Q. How was he tied? 

A. Well, his hands and his feet were tied. His hands in 
back and his legs was tied with sash cord. 

Q. With sash cord? 

A. Yes. 

Q. Would you say “securely tied”? 

A. I do not know about how securely tied they were. I 
tried to get something to cut them and I could not find any¬ 
thing sharp enough and I went to work and unfastened the 
knots with my fingers. Of course, they were not tied very 
tight, but they wrere tied in three or four times—tied one knot 
and tied another knot and tied another knot, three or four knots 
at one place, you know. 

Q. Of course, it would be too much of a strain on your re¬ 
collection to ask you this, but nevertheless, sir, I am going to 
ask you for it: 

(122) Can you recall whether the knot that tied his feet was 
back or front? 

A. In back. 

***** 

Q. Now, does your memory serve you with respect to the 
condition of the bed, whether or not it had been burned? 

A. Yes, it was burned down at the foot. 

Q. It w’as burned down at the foot? 

A. Just on the comer, like about that (indicating) and 

(123) there was a small blade on the floor. 

By the Deputy Commissioner: 

Q. You do not mean the leg of the bed when you say the 
feet. You mean at the bottom of the bed? 
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A. The mattress at the foot of the bed like that corner there 

(indicating) was just burned that much (indicating). 

***** 

(124) Q. What would you say with respect to his condition 
as to sobriety? 

A. Well, as far as I know, he was perfectly sober. 

Q. Perfectly sober? 

A. Yes. 

***** 

(125) Q. Do you know, in fact, as to whether or not John 
Gordon Oster on that night and all other nights prior 

to that night was subject to call as the exigencies would arise, 
that is, if conditions warranted it? 

A. Well, I don’t know about that, but I know when they first 
made the ice there in November he had trouble getting the 
ice to freeze at the north end—south end I should have said 
and he stayed up there for quite a while and the ice did not 
“take” at that end and he said: “Mr. Fowler, I am going up 
to lie down a while and when the ice is in condition and it 
takes encmgh for me to spray it, will you call me”? 

(126) I said: “Yes, I will.” 

I called him, I judge, about three or four o’clock 
and he came down and sprayed the ice and he even had the 

painters there waiting to paint the ice. 

***** 

(145) Q. You said that one had one night and the other had 
the other night? 

A. I mean Eddie would go to Baltimore on Tuesday and 
Gordon would go on Friday and Eddie would be there Friday 
night when Gordon was in Baltimore and Gordon would be 
there on Tuesday night when Miller was in Baltimore. 

Raoul LeMat: 

(157) Q. And how long have you been associated with the 
Riverside Stadium? 

A. Since it was built. 

Q. And that is how long? 

A. It opened the 22nd of January—the 22nd of February 
1939. 
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Q. February 22,1939? 

A. Yes. 

Q. And you have continued in the same capacity? 

A. No. 

Q. Throughout? 

A. No. The first year I was making ice there. 

Q. You were making ice there the first year? 

A. Yes. 

Q. You mean you had a similar job as this boy had (indi¬ 
cating the claimant) ? 

A. Practically the same job. 

***** 

(158) Q. How much experience have you had in that? 

A. Over forty years. 

• * * * * 

(159) Q. And do you know for what purpose that cot was 
there in that room on January 28th? 

A. Well, now, if you want to be exact about it, there was a cot 
and a bed in the room. 

Q. A cot and a bed? 

A. Yes. 

Q. Why were they there? 

1 A. Well, for the men that worked there to sleep. Naturally 

that is what they would be there for. 

***** 

Q. Tell us why it was necessary that these men sleep there. 
A. Well, because, even taking a man who has to work all 
hours of the night and get up at all hours of the morning if there 
is anything wrong, they have to have some place to sleep, and it 
so happens that the bed Gordon has I gave him when I left 
there; I had a bed there the first year and slept a good deal of 
the time in the rink. 

* * * * • 

(160) There is a time in the ice rink, for instance, where we 
have a big crowd on Saturday night and they get off the 

ice at half past twelve or a quarter to one or one o’clock and the 
skating clubs come in on Sunday morning at seven o’clock, as 
they do, a man has to be there practically all hours to be sure 

that the ice is in condition. 

***** 
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(167) There is lots of tricks in the ice business not generally 
known. There are three hundred and some valves run¬ 
ning from the headers. They run down one side. It furnishes 

the brine. 

(168) If these valves—it takes three or four weeks to adjust 
the valves so that the ice freezing is uniform all the way 

through and they have to keep the floor made in sections so 

that they can take it up if anything goes wrong. 

***** 

(171) Q. And the other nights you have it completed around 
twelve or twelve-thirty? 

A. Most nights it is completed around twelve or twelve- 
thirty or one o’clock. 

Q. After the ice has been remade or scraped or sprayed, there 
is nothing to be done to it until the next morning at ten 

(172) o’clock, or something like that? 

A. That depends on the weather. 

Q. Well, in January, for instance? 

A. Well, in January, sometimes you have a heavy flood and 
you have to keep the pumps running one or two hours and then 
shut the pumps off. 

Q. I am talking about the man in the Stadium here, when 
he makes his ice up, whether by twelve or one o’clock he is 
at liberty to go to bed and stay there until the next morning 
at eight or nine or ten o’clock. 

A. If conditions are fair I should say yes. You don’t have 
trouble all the time making ice. Sometimes you go along 
very smoothly and other times you run into all kinds of 
trouble. 

Q. What would happen to the ice at three or four o’clock 
in the morning that could not be remedied at eight or nine 
o’clock. 

A. It could get so hard it could crack and you could hear it 
go off like a cannon and hear it all over the place, cracking, 
cracking, cracking, the ice, and you have to take picks and 

fix those cracks out, as it were, and fill them up again. 

* * * * * 

(174) Q. Is it not a fact, Mr. LeMat, you cannot tell and it 

is humanly impossible to tell what trouble may occur 
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to ice that a man is subject to be called for at night. Is not 

that the very reason- 

A. (Interposing.) Yes, that is it. 

***** 

(177) A. As far as I can remember, I cannot be exact as to 
dates, but the first year that Gordon, that is the sec¬ 
ond year in the rink at that time—A1 Farr who is now manag¬ 
ing; he is Mr. Leoffler’s brother-in-law, I think, he is now 
managing the Anacostia golf course but he was then the man¬ 
ager of the rink and I was the assistant manager as I have 
been since—I do remember an occasion when a lot of water 
was on the ice and I think it was due to the fact that Eddie 
and Gordon went over to Baltimore and either did not come 
back in time, or something, but I do remember something 
about it although I cannot be accurate as to the date, but I do 
know at that time A1 Farr was going around cussing and rais¬ 
ing Hell because they were not there and had not been there. 

William Edward Miller: 

(187) Q. And on January 28th last, you were employed in 
what capacity if any, as an employee of the S. G. Leof- 
fler Operating Company in this city of Washington? 

A. As assistant ice maker. 

• * * * * 

1 Q. Where then, sir, may I ask you, were you living at that 
time? 

A. In the rink. 

Q. In the rink? 

A. Yes. 

Q. Where was your legal residence at that time? 

A. In Baltimore. 

* * * * * 

(189) Q. Did you know Mr. Oster prior to becoming his 
assistant, before that time? 

A. Oh, yes. In 19351 joined him. 

* * * * • 

(190) Q. And his wife and himself are not and has there 
ever been to your mind an estrangement? They are 

not estranged? 

A. No, sir. 
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Q. And they have never been so far as you know? 

A. No, sir. 

• • 

Q. And they live together? 

A. Yes, sir. 

Q. And from the standpoint of devotion, were they devoted 
to one another, as far as you could observe? 

A. They always was. 

* * * * * 

(191) Q. You do not know why he was confined, notwith- 
i standing a devotion and relationship between him and 

his wife, why it was the fact that he only went once a week to 
Baltimore? 

i A. Well, I would say more or less it was on account of the 
ice. 

* * * * * 

(193) A. I would always be there in his absence. 

Q. Always in his absence you would be there, correct? 
A. At all times. 

i Q. And by the same token, I take it, if you were absent 
would he not then have to be there? 

A. Yes, sir. 

Q. In other words, there was always either you or he there 
in the absence of the other? 

A. Yes, sir. 

* • * * # 

(206) Q. And the watchman that you had down here, who 

i was all you had down here, did not know anything 

about it? 

A. No; he did not know anything about it. 

! Q. That is precisely what I am asking you. 

A. Then, again, the engineer here was over at Heurich’s 
Brewery. That is where the ice brine comes from and then 
i if anything would go wrong Mr. Fowler would come and call 
us and we would have to go to the Brewery and verify it. 

Q. I don’t want to attempt to confuse you, and, of course, 
you understand that and I apologize to you if you think I am 
doing it at all, but as I understand it, this is the way it is: 
Mr. Fowler was watchman at the Riverside Stadium. 

A. That is it: 
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Q. And, in counterdistinction to that, there was an engi¬ 
neer at Collins Park? 

A. Yes. 

Q. In Baltimore? 

A. Yes. 

Q. The engineer at Collins Park in Baltimore could remedy 
any condition that arose, anv defect that arose in your absence? 
A. Yes. 

Q. Correct? 

A. That is right. 

(207) Q. But on the other hand, if anything became out of 
order—I will put it that way—at the Riverside Stadium, 
Mr. Fowler, who was only a watchman here, could not correct 
it, could he? 

A. What is that? 

! 

Q. He could not correct it because he knew nothing about it? 
A. That is right. 

Q. "Whereas, the man in Baltimore did know about it and 
could correct it? 

A. That is right. 

Q. And for that reason you could go home? 

A. Down here you could not. 

Q. But in Baltimore you could? 

A. In Baltimore you could, that is it. 

• • • • • 

(209) Q. Unless you have a special event at the rink you 
never worked later than one o’clock do you? 

A. Oh, yes; we have been all night there, all night and next 
day. 

Q. That is when you are making ice in the Fall of the year? 
A. Oh, yes. 

Q. Starting the ice? 

A. Yes. 

Q. And when you have the Ice Follies there? 

A. Yes. 

Q. And those are the only two times you were there all 
night? 

A. Oh, no. After you get the games, the hockey games and 
things like that, they would go out and they had to be put back 
in. 
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James Milton: 

(234) Q. There were cots, were there not, beds or cots in 
this room? 

A. That is right. 

Q. And those beds and cots, sir, they were installed for what 
purpose? 

A. For them to sleep there; they stayed there. 

Q. For these men to sleep on? 

A. That is right. 

Q. Who purchased these, if you know? 

A. I purchased them. 

Q. You purchased them? 

A. Yes. 

Q. Not at your own expense? 

A. No; they were charged to the Leoffler Operating Com¬ 
pany. 

Q. Do you know why it was necessary to construct this 
room, install this window and supply these beds and cots to 
these men there employed? If you know why it was, will you 
tell the Court, if you please, sir? 

A. Well, it was very handy to have the men there, and there 
were times it was necessary for them to be there all night, 
and they—if anything went wrong with the ice they were 
there to see it was taken care of at any time, day 

(235) or night. 

Q. That is why it was? 

A. Yes, sir. 

Q. That is why? 

A. Yes. 

* * * # • 

Q. It was for the benefit, I asked you, of the Leoffler Operat¬ 
ing Company, essentially, rather than for the convenience of 
these two men? 

A. It was a benefit to them, and it was a benefit to have them 
there at all times, and it was a good thing for the men as well 
as for the company. 
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Joe Marcey: 

(249) Q. Back at the time when Mr. Oster had his bums, 
you were working at the Riverside Stadium, I believe, 
were you? 

A. That is right. 

Q. What was your position there? 

A. Instructor. 

* * # * * 

(253) Q. When you did go to see him what did he tell you 
about what occurred, if anything? 

A. He said someone broke in; it was dark. He could not 
tell who it was. He said it looked like a couple of colored 
fellows and he said that they wanted his money. He said 
he told them he did not have any money and they tied him 
to the bed, and he cut his chin, and they poured something 
over the bed and set him afire. 

Alfred L. Thomas: 

(271) A. It was very convenient to us to have him there, 
though. 

***** 

Q. Not only convenient to have him there, but very helpful, 
by the same token, was it not? 

A. Yes, sir. 

S. G. Leoffler: 

(331) Q. Did you think of the possibility that he would be 
on call at any time if he was living there? 

A. It would make him that way, yes; it would make him that 
way, make him on call at any time, but it was his home. If 
we needed an employee we called him—all the employees— 
well, you see, all the employees cannot live on the job. But 
this suited and there was no objection and it was a help, if 
anything; it was not a detriment to us for him living there, 
as far as his work was concerned; it was a help. 

Q. A help to him? 

A. A help to us. If we did need him we knew he was right 
on the job there, right on the plant, on the premises.- 

* * * * * 
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(333) Q. What was Mr. Milton with respect to the com¬ 
pany? 

A. Well, he is an employee. 

Q. Just an employee? 

A. Just an employee. 

Q. Does he have any supervisory capacity of any 

(334) kind, or did you permit him to incur expenses for the 
employer? 

A. Not unless he is advised to, no. I mean he would not 
go out and buy cots unless he got permission to do it. 
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